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Posted: December 16, 2020
Notice of Public Hearing
for the Adoption of Temporary Regulation of the

Board on Indigent Defense Services

The Department of Indigent Defense Services will hold a public hearing at 1 pm, on
January 28, 2021.

In compliance with the Governor’s Emergency Directive #006 (dated March 22, 2020)
and Emergency Directive #026 (dated June 29, 2020), the meeting may be conducted by
electronic communications.

You may participate by using TEAMS or by telephone:

To participate using TEAMS: The meeting may be viewed electronically through an
internet connection by accessing the following link:

- Join Microsoft Teams Meeting —

To dial in by telephone, dial: US: +775-321-6111
When prompted, enter code: 220 019 921#

The purpose of the hearing is to receive comments from all interested persons regarding
the adoption of temporary regulations that pertain to Chapter 180 of the Nevada
Administrative Code.

The following information is provided pursuant to the requirements of NRS 233B.0603:

1. The need for and the purpose of the proposed regulation or amendment.

The purpose of the proposed regulationsis to regulate indigent defense services. The
regulations are required because of the passage of Assembly Bill (“AB”) 81 during the
80t Session of the Nevada Legislature. The regulations are also required to comply
with the terms of the “Stipulated Consent Judgment” filed on August 11, 2020, in the
Davis v. State case in the First Judicial District Court.
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These regulations establish provisions relating to the funding for indigent defense
services and the plans of counties for the provision of indigent defense services;
establishing provisions relating to the training, education, qualification, and
compensation of attorneys who provide indigent defense services; establishing
requirements relating to the reporting of certain information by certain attorneys who
provide indigent defense services; and providing other matters properly relating
thereto to allow the Department of Indigent Defense Services to implement AB 81 and
to comply with the Davis “Stipulated Consent Judgement.”

2. Either the terms or the substance of the regulations to be adopted, amended, or
repealed, or a description of the subjects and issues involved.

The temporary regulation proposed for adoption is stated in the attached Proposed
Regulation of the Board on Indigent Defense Services. The purpose of the proposed
regulations is to regulate indigent defense services. The proposed regulations include
measures to implement AB 81 and comply with the Davis “Stipulated Consent
Judgment.” This includes:

e Establishing minimum standards for the delivery of indigent defense services;

e Establishing requirements for specific continuing education and experience for
attorneys who provide indigent defense services;

e Requiring attorneys who provide indigent defense services to track their time and
provide reports, and requiring the State Public Defender and counties that employ
attorneys or otherwise contract for the provision of indigent defense services to
require or include a provision in the employment or other contract requiring
compliance with the regulations;

e Establishing standards to ensure that attorneys who provide indigent defense
services track and report information in a uniform manner;

e Establishing guidelines to be used to determine the maximum caseloads for
attorneys who provide indigent defense services;

e Requiring the Department of Indigent Defense Services and each county that
employs or contracts for the provision of indigent defense services to ensure, to the
greatest extent possible, consistency in the representation of indigent defendants
so that the same attorney represents a defendant through every stage of the case
without delegating the representation to others, except that administrative and
other tasks which do not affect the rights of the defendant may be delegated;

e Establishing recommendations for the manner in which an attorney who is
appointed to provide indigent defense services may request and receive
reimbursement for expenses related to trial, including, without limitation,
expenses for expert witnesses and investigators;

e Establishing a formula for determining the maximum amount that a county may
be required to pay for the provision of indigent defense services.

Access to the text of the proposed temporary regulation may be obtained through the
Department’s website: dids.nv.gov.
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3. The estimated economic effect of the regulation on the business which it is to regulate
and on the public. These must be stated separately and, in each case, must include:

(a.) Adverse Effect;

a.

Immediate effect: Attorneys may have an increase in duties with
the time-keeping requirement dependent upon whether they
were previously required to keep time. Overall, the Department
has determined that the proposed regulation does not have an
adverse economic impact on small businesses.

. Long-term effect: Attorneys may have an increase in duties with

the time-keeping requirement dependent upon whether they
were previously required to keep time. Overall, the Department
has determined that the proposed regulation does not have an
adverse economic impact on small businesses.

(b.) Beneficial Effect;

a.

Immediate effect: The case management system which will be
provided to the indigent defense attorneys in the rural areas will
assist in timekeeping, calendaring, and management of cases.
Long-term effect: The case management system which will be
provided to the indigent defense attorneys in the rural areas will
assist in timekeeping, calendaring, and management of cases.
Ultimately, the regulations may reduce attorney workload and
allow them additional time to process cases.

4. The estimated cost to the agency for enforcement of the proposed regulation.

The estimated cost to the agency for the maximum contribution formula:
FY22 = $4,834,219
FY23 = $4,834,219

The estimated cost to the agency for the creation of a complex litigation unit in the
Nevada State Public Defender’s Office:

FY22 = $602,978

FY23 = $765,654

The estimated cost to the agency for providing LegalServer to indigent defense
providers in the rural counties:

FY22 = $17,400
Fy23 = $17,400

The estimated cost to the agency for processing and analyzing data is dependent
upon whether LegalServer is required for reporting of data.

If LegalServer is required: Current Staff is believed to be sufficient

If LegalServer is NOT required: Additional Data Management Analyst
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5. A description of and citation to any regulations of other state of local government

agencies which the proposed regulation overlaps or duplicates a federal regulation,
the notice must include the name of the regulating federal agency.

To our knowledge, the proposed regulation does not duplicate any existing federal,
state, or local standards regulating the same activity.

6. If the regulation is required pursuant to federal law, a citation and description of the
federal law.

To our knowledge, the proposed regulation is not required pursuant to federal law.

7. If the regulation includes provisions which are more stringent than a federal

regulation that regulates the same activitv, a summary of such provisions.

N/A

8. Whether the proposed regulation establishes a new fee or increases an existing fee.

The proposed regulation does NOT establish a new fee nor increase an existing fee.

Persons wishing to comment upon the proposed action of the Board of Indigent Defense
Services may participate virtually at the scheduled public hearing or may address their
comments, data, views, or arguments, in written form, to Department of Indigent Defense
Services, 896 W. Nye Lane, Suite 202, Carson City, NV 89703 or by email to
catanazio@dids.nv.gov. Written submissions must be received by the Department of
Indigent Defense Services on or before 8:00 AM on January 28, 2021. If no person who
is directly affected by the proposed action appears to request time to make an oral
presentation, the Board of Indigent Defense Services may proceed immediately to act
upon any written submissions.

Interested persons may obtain a copy of the text of this Notice of Hearing by contacting:

Department of Indigent Defense Services

896 W. Nye Ln., Suite 202

Carson City, NV 8903

Phone: (775) 687-8490  Email: didscontact@dids.nv.gov

A copy of this notice and the regulation to be adopted will be on file at the State Library,
100 Stewart Street, Carson City, Nevada, for inspection by members of the public during
business hours. Additional copies of the notice and the regulation to be adopted will be
available at the Department of Indigent Defense Services, 896 W. Nye Lane, Suite 202,
Carson City, NV 89703 and in all counties in which an office of the agency is not
maintained, at the main public library, for inspection and copying by members of the
public during business hours. This notice and the text of the proposed regulation are also
available in the State of Nevada Register of Administration Regulations, which is
prepared and published monthly by the Legislative Counsel Bureau pursuant to NRS
233B.0653, and on the Internet at http://www.leg.state.nv.us. Copies of this notice and
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the proposed regulation will also be mailed to members of the public upon request. A
reasonable fee may be charged for copies if it is deemed necessary.

Upon adoption of any regulation, the agency, if requested to do so by an interested person,
either before adoption or within 30 days thereafter, will issue a concise statement of the
principal reasons for and against its adoption and incorporate therein its reason for
overruling the consideration urged against its adoption.

This Notice has been posted at the Department of Indigent Defense Services website at:
http: //dids.nv.gov/, as well as the following locations:

(1) Nevada State Official Website: https://notice.nv.gov

(2) Administrative Regulation Notices Website:
https://www.leg.state.nv.us/App/Notice/A

This notice of hearing has been posted at the following locations:

CARSON CITY LIBRARY LINCOLN COUNTY LIBRARY CHURCHILL COUNTY LIBRARY
900 NORTH ROOP STREET 63 MAIN STREET 553 SOUTH MAIN STREET
CARSON CITY NV 89701-3101 PIOCHE NV 89043 FALLON NV 89406-3306
LYON COUNTY LIBRARY LAS VEGAS COUNTY LIBRARY MINERAL COUNTY LIBRARY
20 NEVIN WAY 833 LAS VEGAS BLVD NORTH PO BOX 1390

YERINGTON NV 89447-2399 LAS VEGAS, NV 89101-2062 HAWTHORNE NV 89415
DOUGLAS COUNTY LIBRARY PERSHING COUNTY LIBRARY ELKO COUNTY LIBRARY
1625 LIBRARY LANE 1125 CENTRAL AVENUE 720 COURT STREET
MINDEN NV 89423-0337 LOVELOCK NV 89419 ELKO NV 89801-3397
STOREY COUNTY TREASURER ESMERALDA COUNTY LIBRARY EUREKA COUNTY LIBRARY
DRAWERD PO BOX 430 80 S. MONROE STREET
VIRGINIA CITY NV 89440 GOLDFIELD NV 89013-0430 EUREKA NV 89316
TONOPAH PUBLIC LIBRARY HUMBOLDT COUNTY LIBRARY WASHOE COUNTY LIBRARY
PO BOX 449 85 EAST 5T™H STREET 301 CENTRAL STREET
TONOPAH NV 89049 WINNEMUCCA NV 89445-3095 RENO NV 89501-2102
BATTLE MOUNTAIN LIBRARY WHITE PINE COUNTY LIBRARY CARSON STATE LIBRARY
625 SOUTH BROAD STREET 950 CAMPTON STREET 100 STEWART STREET
BATTLE MOUNTAIN NV 89820 ELY NV 89301 CARSON CITY NV 89701
PAHRUMP LIBRARY HENDERSON PUBLIC LIBRARY DEPT. OF INDIGENT DEFENSE
701 EAST STREET 280 S WATER STREET SERVICES
PAHRUMP NV 89041 HENDERSON NV 89105 896 W. NYE LANE, SUITE 202
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Proposed Temporary Regulation of the Board on Indigent Defense Services.

AUTHORITY: §81 — 47, NRS 180.320

Section 1.
Chapter 180 of NAC is hereby amended by adding thereto the provisions set forth as
sections 2 to 50, inclusive, of this regulation.

Sec. 2.

As used in this chapter, unless the context otherwise requires, the words and terms
defined in sections 3 to 10, inclusive, of this regulation have the meanings ascribed to
them in those sections.

Sec. 3.
“Attorney” means an attorney who provides indigent defense services as defined by NRS
180.004.

Sec. 4.
“Board” means the Board of Indigent Defense Services.

Sec. 5.
“Case” means:

1. A single adult defendant on a single charging document, regardless of the
number of counts alleged, in a felony, gross misdemeanor or misdemeanor matter; or

2. A single juvenile defendant on a single petition, regardless of the number of
counts alleged, in a juvenile delinquency or in need of supervision matter.
For a case in which multiple charges are involved, the case is Classified by the highest
offense charged at the time of the appointment.

Sec. 6.
“Department” means the Department of Indigent Defense Services.

Sec. 7.
“Expert witness” means a person who is qualified by knowledge, skill, experience, training
or education to render an opinion on scientific, technical or other specialized matters.

Sec. 8.
“Indigency” means the inability of a defendant, without causing the defendant or any of
his or her dependents to have substantial hardship, to obtain competent, qualified legal
counsel on his or her own. As used in this section, a defendant is presumed to have
“substantial hardship” if the defendant:

1. Receives public assistance, as that term is defined in NRS 422A.065;

2. Resides in public housing, as that term is defined in NRS 315.021;

3. Has a household income that is less than 200 percent of the federally designated
level signifying poverty;

4. Is serving a sentence in a correctional institution; or

5. Is housed in a mental health facility.
Defendants not falling below the presumptive threshold will be subject to a more rigorous
screening process to determine if their particular circumstances, including seriousness of
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Proposed Temporary Regulation of the Board on Indigent Defense Services.

charges being faced, monthly expenses, and local private counsel rates, would result in a
substantial hardship were they to seek to retain private counsel.

Sec. 9.
“Investigator” means a person who is qualified to secure evidence and subpoena witnesses
to be used in the preparation and trial of criminal cases and who is:

1. Licensed by the Private Investigator’s Licensing Board;

2. An employee of a person who is licensed by the Private Investigator’s Licensing
Board; or

3. An employee of an attorney or an office of public defender.

Sec. 10.

“Plan for the provision of indigent defense services” or “plan” means the processes
established by a county for the provision of indigent defense service in accordance with
these regulations and applicable laws.

Sec. 11.
The provisions of this chapter govern the provision of indigent defense services as defined
by NRS 180.004.

Sec. 12.
1. An interested person who wishes to petition the Board for the adoption, filing,
amendment or repeal of a regulation of the Board must file with the Department the
original and one copy of the petition.
2. The petition must include:

(a) The name and address of the petitioner;

(b) A clear and concise statement of the regulation to be adopted, filed, amended
or repealed;

(c) The reason for the adoption, filing, amendment or repeal of the regulation;

(d) The statutory authority for the adoption, filing, amendment or repeal of the
regulation; and

(e) The name of the Board.

Sec. 13.

1. The Board may refuse to review a petition which requests the adoption, filing,
amendment or repeal of a regulation if the requirements set forth in Section 12 of this
regulation are not met.

2. The Board may require the Department to review a petition filed pursuant to Section
12 of this regulation.

3. The Department shall notify the petitioner in writing of the decision of the Board or
Department, as applicable, not later than 30 days after a petition is filed.

Sec. 14.

1. Except as otherwise provided in subsection 4, an interested person may petition the
Executive Director to issue a declaratory order or advisory opinion concerning the
applicability of a statute, regulation or decision of the Department.

2. The original and one copy of the petition must be filed with:
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Proposed Temporary Regulation of the Board on Indigent Defense Services.

(a) The deputy director selected by the Executive Director pursuant to
NRS180.420 who is authorized to administer or enforce the statute or regulation or to
issue the decision; or

(b) The Executive Director, if the statute, regulation or decision is administered or
enforced by the Executive Director.

3. The petition must include:

(a) The name and address of the petitioner;

(b) The reason for requesting the declaratory order or advisory opinion;

(c) A statement of the facts that support the petition; and

(d) A clear and concise statement of the question to be decided by the Executive
Director or deputy director and the relief sought by the petitioner.

4. An interested person may not file a petition for a declaratory order or an advisory
opinion concerning a question or matter that is an issue in an administrative, civil or
criminal proceeding in which the interested person is a party.

Sec. 15.

1. The Executive Director may refuse to review a petition filed pursuant to Section 14 of
this regulation that requests the issuance of a declaratory order or advisory opinion if the
requirements set forth in that section are not met.

2. The Executive Director may, or may designate a deputy director to:

(a) Conduct an informal hearing to determine issues of fact or hear arguments
relating to a petition and enter reasonable orders that govern the conduct of such a
hearing;

(b) Request a petitioner to provide additional information or arguments relating
to a petition;

(c) Issue a declaratory order or an advisory opinion based upon the contents of a
petition and any materials submitted with the petition;

(d) Consider relevant decisions that have been issued by the Department that apply
or interpret the statute, regulation or decision in question; and

(e) Enter any reasonable order to assist his or her review of a petition.

3. The Executive Director or deputy director shall:

(a) Mail a copy of any declaratory order or advisory opinion that is issued to a
petitioner not later than 60 days after whichever of the following events is the last to
occur:

(1) The petition is filed;

(2) The petition is referred to the Executive Director for a decision;

(3) An informal hearing is conducted; or

(4) The Executive Director or deputy director receives any additional
information or written arguments; and

(b) Maintain a record of each declaratory order and advisory opinion that is issued
and index such records by subject matter.

Sec. 16.

1. After receiving a declaratory order or advisory opinion from a deputy director
concerning the applicability or interpretation of a statute, regulation or decision of the
Department, the petitioner may request that the Executive Director review the decision.
2. A request made pursuant to subsection 1 must:
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Proposed Temporary Regulation of the Board on Indigent Defense Services.

(a) Be in writing;

(b) Contain the information required by subsection 3 of Section 14 of this
regulation; and

(c) Be filed with the Executive Director not later than 30 days after the date the
declaratory order or advisory opinion is issued.
3. The Executive Director shall review any request made pursuant to subsection 1 in
accordance with the provisions of Section 15 of this regulation.

Sec. 17.

The Executive Director, a deputy director or any other staff member of the Department
shall not render an oral response, including, without limitation, a response over the
telephone, to a request for an advisory opinion. Any oral response is not a decision or an
advisory opinion of the Department.

Sec. 18.
1. The maximum amount that a county is required to pay for the provision of indigent
defense services during a fiscal year must not exceed the sum of:

(a) In counties whose population is less than 100,000:

(1) The actual costs to the county for providing indigent defense services,
minus any expenses relating to capital offenses and murder cases, calculated as the
average of the total of such costs for Fiscal Year 2017-2018 and Fiscal Year 2018-
2019; and

(2) The percentage equal to the lesser of:

(i) The cost of inflation, as measured by the Consumer Price Index
for All Urban Consumers, West Region (All Items), as published by the
United States Department of Labor for the immediately preceding calendar
year or, if thatindex ceases to be published by the United States Department
of Labor, the published index that most closely resembles that index, as
determined by the Department; or

(ii) The lowest union-negotiated cost ofdiving increase for employees
for that county.

(3) If a county, in its plan for the provision of indigent defense services,
follows the recommendation of Section 27 pertaining to the payment of case-
related expenses, such expenses must be a charge against the State and reimbursed
to the county pursuant to Section 19.

(4) If a county chooses, pursuant to Section 21 of this regulation, to transfer
to the State Public Defender the responsibility of representation in direct appeals
to the appellate court of competent jurisdiction, the costs of providing the appellate
representation in those cases is a charge against the State and excluded from the
required maximum contribution of the county.

(5) If a county chooses, pursuant to Section 21 of this regulation, to transfer
to the State Public Defender the responsibility for representation in death penalty
cases, the State Public Defender shall submit to the county an estimate for the
representation. The county shall be required to pay 25% (twenty-five percent) of
the estimate and payment will be collected pursuant to NRS 180.110. Such
payments to the Nevada State Public Defender which are paid by the county will
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count towards the maximum contribution a county may be required to pay during
a fiscal year.
(b) In counties whose population is more than 100,000:

(1) The actual costs to the county for providing indigent defense services
calculated as the average of the total of such costs for Fiscal Year 2017-2018 and
Fiscal Year 2018-2019; and

(2) The percentage equal to the lesser of:

(1) The cost of inflation, as measured by the Consumer Price Index
for All Urban Consumers, West Region (All Items), as published by the
United States Department of Labor for the immediately preceding calendar
year or, if that index ceases to be published by the United States Department
of Labor, the published index that most closely resembles that index, as
determined by the Department; or

(ii) The lowest union-negotiated cost of living increase for employees
for that county.

Sec. 19.

1. A county may seek state contributions for the provision of indigent defense services in
excess of the maximum county contribution, as calculated pursuant to Section 18 of this
regulation, through:

(a) The submission of the annual report containing the plan for the provision of
indigent defense services for the county for the next fiscal year as required pursuant to
subsection 2 of NRS 260.070; or

(b) In accordance with NRS 180.450, a request by the Executive Director to the
Interim Finance Committee for an allocation from the Contingency Account pursuant to
NRS 353.266 to address immediate needs in a corrective action plan.

2. In accordance with the duty of the Board to review and approve the budget for the
Department pursuant to paragraph (f) of subsection 1 of NRS 180.320, any state
contribution requested by a county is subject to the approval of the Board. Disagreements
with respect to plans for the provision of indigent defense services and/or state
contributions necessary to comply with these regulations will be resolved by the Board.
3. A county seeking reimbursement pursuant to Section 19(1) must submit to the
Department a financial status report certified by the board of county commissioners or
its designee no later than 15 days after the end of each quarter. The financial status report
shall be in the form approved by the Department.

Sec. 20.
1. Any state contributions for the provision of indigent defense services are provided for:
(a) One fiscal year; and
(b) The express purpose of complying with applicable indigent defense standards
or regulations or improving the provision of indigent defense services in a county.
2. Once a county reaches its maximum contribution for the provision of indigent defense
services determined in accordance with Section 18, state contributions for the provision
of indigent defense services will be provided to the county treasury by reimbursement
upon the quarterly submission of a county’s financial status report up to the amount
approved by the Board and Legislature in the county’s plan for indigent defense services.
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3. If a county exceeds the Board approved state contribution as provided in Section 19,
any additional state contribution necessary for the provision of indigent defense services
must be sought by corrective action plan in accordance with NRS 180.450, by a request
from the Executive Director to the Interim Finance Committee for an allocation from the
Contingency Account pursuant to NRS 353.266.

4. Any unencumbered or unexpended balance of state contributions remaining at the end
of the fiscal year lapses and reverts to the available balance of the fund from which it was
appropriated.

5. As used in this section, “fiscal year” means the period beginning on July 1 of a given
year and ending on June 30 of the following year.

Sec. 21.

1. Upon request of a county whose population is less than 100,000, the State Public
Defender may handle for the county all death penalty cases and/or direct appeals to the
appellate court of competent jurisdiction.

2. If a county wishes to have the State Public Defender handle all death penalty cases
and/or direct appeals to the appellate court of competent jurisdiction, the board of county
commissioners for the county shall notify the State Public Defender, and such
responsibility must be transferred, in accordance with the procedure set forth in
subsection 6 of&NRS 180.450.

3. After the responsibility of handling all death penalty cases and/or direct appeals to the
appellate court of competent jurisdiction for a county is transferred to the State Public
Defender, such responsibility shall not be transferred back to the county unless the county
receives the approval of the Executive Director of the Department pursuant to NRS
180.460.

Sec. 22.

1. A plan for the provision of indigent defense services must include, without limitation,
the processes for providing indigent defense services consistent with these regulations
and applicable law.

2. A county shall provide its initial plan for the provision of indigent defense services to
the Department not later than 180 days after the date on which this section becomes
effective or on the next occurring May 1, as determined by the Department.

(a) If a county elects to receive assistance from the Department in creation of its
plan pursuant to NRS 180.430(4), the county must notify the Department at least 90 days
before the plan is due.

(b) To assess local needs, counties should consult with local providers of indigent
defense services in formulating its plan.

(c) If a county joins with one or more other counties to establish an office of the
public defender to serve those counties in accordance with NRS 260.020, the joining
counties may submit a single, joint plan for the provision of indigent defense services.

3. Plans for the provision of indigent defense services approved pursuant to the Nevada
Supreme Court Administrative Docket 411 will satisfy the requirements of this section.

Sec. 23.
1. A plan for the provision of indigent defense services must be designed to promote the
integrity of the relationship between an attorney and a client. The plan and any attorneys
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providing indigent defense services pursuant to the plan must be free from political and
undue budgetary influence and be subject to judicial supervision only in the same manner
and to the same extent as retained counsel or a prosecuting attorney.

Sec. 24.
1. A plan for the provision of indigent defense services must provide a county’s process
for hiring independent contractor attorneys and panels of appointed attorneys.

(a) The process must be designed to provide notice of the opportunity to apply and
provide interested parties with a reasonable opportunity to respond.

(b) Consistent with Section 23 of these regulations, the process should exclude the
prosecution and law enforcement officials. The Board recommends creation of a selection
committee that utilizes stakeholders concerned with the integrity of indigent defense
services, which may include the Department. Judicial input in the hiring process may be
considered but should not be the sole basis for selection.

(¢) The process shall include, without limitation, the following factors when
evaluating applications:

(i) In counties whose population is less than 100,000, ensuring that the
applicant is on the Department’s roster of eligible providers;

(ii) Experience and qualifications of the applicant;

(iii) Applicant’s past performance in representing defendants in criminal
cases;

(iv) Applicant’s ability to comply with these regulations and/or terms of a
contract; and

(v) If an independent contractor, the cost of the service under the contract.

Sec. 25.

1. A plan for the provision of indigent defense services must provide the indigency
screening process necessary for the judicial determination of eligibility for an appointed
counsel. The process of screening for indigency must occur not later than 48 hours after
arrest, exclude the judiciary, and describe the person(s) or agency responsible.

2. After such screening and upon a judge, justice or master finding that a defendant is
eligible for appointed counsel in accordance with subsection 3 of NRS 171.188, the plan
must provide for prompt appointment of counsel. If a public defender is disqualified from
providing representation, a plan must provide for the appointment of another attorney in
accordance with NRS 7.115 and 171.188.

3. If a county uses independent contractor attorneys in lieu of an office of the public
defender or where the public defender is disqualified, the plan must describe how
attorneys are assigned cases. Distribution of cases may be on a rotational basis or other
method that ensures fair distribution of cases.

4. Plans for indigent defense services must require that an attorney be present at initial
appearances and arraignments and be prepared to address appropriate release conditions
in accordance with relevant statute, rule of criminal procedure, and caselaw. A timely
initial appearance or arraignment must not be delayed pending a determination of the
indigency of a defendant. Plans should ensure the presence of counsel at all other critical
stages, whether in or out of court.

5. This section must not be construed to preclude a defendant from waiving the
appointment of an attorney in accordance with subsection 1 of NRS 171.188.
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Sec. 26.

1. A plan shall, through cooperation with local agencies, seek to provide necessary
resources and accommodations for private discussions between an attorney and a client
in courthouses, jails, prisons, detention centers and other places where a client must
confer with an attorney, and provide a description of such resources and
accommodations.

Sec. 27.
1. A plan for the provision of indigent defense services must ensure that an attorney has
the resources to:

(a) Conduct an independent investigation of the charges filed against the client as
promptly as practicable and, if appropriate, retain an investigator to assist with the
defense of the client; and

(b) Request the assistance of experts when such assistance is reasonably necessary
to prepare the defense of an indigent defendant.

2. Pursuant to NRS 180.320(2)(e), the Board recommends that plans provide for the
payment of expenses related to trial, including, without limitation, expenses for expert
witnesses and investigators, in the following manner:

(a) In counties with a population less than 100,000,

(1) Exclude the judiciary from the payment of reasonably necessary
investigative, expert, or other case-related expenses for indigent defense providers.

(i) Where the office of the public defenderis created pursuant to NRS
Chapter 180 or 260, the county shall provide a budget for investigative,
expert, and other case-related expenses that is administered by the public
defender.

(i1) Where public defense services are provided by independent
contractor, the county shall provide a budget for case-related expenses that
is administered by the Department or its designee and include a mechanism
for judicial review of any modified or denied requests.

(iii) Where the public defender has been disqualified, the county
shall provide a budget for case-related expenses that is administered by the
Department or its designee and include a mechanism for judicial review.
Budgets pursuant to paragraphs (2)(a)(1)(ii) and (2)(a)(1)(iii) may be the
same budget.

(2) To ensure prompt approval of frequent, necessary case-related
expenses, the Board recommends provisions for automatic approval of case-
related expenses up to $2,500.00.

(b) In counties with a population more than 100,000, pursuant to the county’s plan
for the provision of indigent defense services.

Sec. 28.

1. A county’s plan for the provision of indigent defense services shall ensure, to the
greatest extent possible, consistency in the representation of indigent defendants so that
the same attorney represents a defendant through every stage of the case without
delegating the representation to others, except that administrative and other tasks which
do not affect the rights of the defendant may be delegated.
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2. The provisions of subsection 1 do not preclude a county from using a single attorney or
rotation of attorneys to provide representation to an indigent defendant at an initial
appearance or arraignment, but any such attorney should, to the extent possible, discuss
only matters pertaining to the initial appearance or arraignment to avoid creating a
conflict of interest.

Sec. 29.

1. Plans forthe provision of indigent defense services must require that representation be
provided in a professional, skilled manner guided by applicable regulations; laws; Rules
of Professional Conduct; and the Nevada Indigent Defense Standards of Performance
adopted by the October 16, 2008 Nevada Supreme Court Order in Administrative Docket
411, or the same as may be amended.

2. Plans and/or contracts must require attorneys to advise all clients not to waive any
substantive rights or plead guilty at the initial appearance, unless to do otherwise is in the
client’s best interest and require indigent defense providers to make all reasonable efforts
to meet with each client within the first seven days following the assignment of the case,
as well as every 30 days thereafter, unless there are no significant updates in the client’s
case.

3. Plans for the provision of indigent defense services in counties whose population is less
than 100,000 must ensure that any client surveys authorized by the Board are provided
to a client at the conclusion of his or her representation by an attorney.

Sec. 30.

1. As used in Sections 32 to 39, inclusive, of this regulation, unless the context otherwise
requires, the words and terms defined in Section 31 of this regulation have the meanings
ascribed to them in those sections.

2. Sections 32 to 39, inclusive, of this regulation apply only to counties whose population
is less than 100,000.

Sec. 31.
“CLE” means continuing legal education as discussed in Nevada Supreme Court Rules
205 to 215, inclusive.

Sec. 32.
1. To ensure that the ability, training, and experience of an attorney in a criminal matter
matches the complexity of a case, an attorney must demonstrate compliance with the
standards and regulations of the Board pertaining to training, education and
qualifications by submitting an application to the Department on a form approved by the
Department. The application must be submitted:

(a) By mail; or

(b) Electronically, as provided on the website of the Department.
2. The Department shall, not later than 30 days after receiving an application:

(a) Review the application and determine the area of indigent defense services for
which the attorney is qualified; and

(b) Provide written notice of the determination of the Department to the attorney.
3. After an attorney submits an application pursuant to this section, the attorney may
continue practicing in the areas of indigent defense for which the attorney is seeking the
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determination of the Department until the attorney receives written notice of the
determination.

4. If the Department determines that an attorney is qualified to provide indigent defense
services, the Department shall place the name of the attorney and areas of qualification
on a roster of attorneys who are eligible to provide indigent defense services that will be
used by boards of county commissioners to select the attorneys who will provide indigent
defense services for a county. An attorney may seek qualification for different or other
areas of indigent defense services by further application demonstrating the additional
qualifications at any time.

5. If an attorney disagrees with the determination of the Department regarding the areas
for which the attorney is qualified to provide indigent defense services, the attorney may
submit a request for reconsideration to the Department not later than 30 days after
receiving the determination of the Department. The Board will review any request for
reconsideration that is submitted to the Department.

6. Failure to provide the application or failure to practice within a classification in which
the attorney is qualified may result in exclusion or removal from the list of eligible
providers.

Sec. 33.
1. An attorney who seeks to provide indigent defense services to a person charged with a
misdemeanor must:

(a) Be licensed to practice law in the State of Nevada; and

(b) Have sufficient training or experience to provide competent representation.
2. An attorney who is beginning to provide indigent defense services in misdemeanor
matters is encouraged to consider seeking the participation of a supervising or more
experienced attorney before undertaking representation in a jury trial involving a
misdemeanor offense or a misdemeanor offense for which the penalty can be enhanced
and, if applicable, make a motion for the appointment of such an additional attorney
pursuant to NRS 260.060.

Sec. 34.
An attorney who seeks to provide indigent defense services to a person charged with a
category B felony for which the maximum penalty is less than 10 years, a category C, D or
E felony or a gross misdemeanor must:
1. Meet the following requirements:

(a) Be licensed to practice law in the State of Nevada; and

(b) Have been trial counsel, alone or with other trial counsel, in two or more bench
or jury trials that were tried to completion; or
2. As determined by the Department, demonstrate experience and skills that are
equivalent to the requirements set forth in subsection 1.

Sec. 35.
An attorney who seeks to provide indigent defense services to a person charged with a
non-capital category A felony or a category B felony for which the maximum penalty is 10
years or more must:
1. Meet the following requirements:

(a) Be licensed to practice law in the State of Nevada;
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(b) Have practiced criminal law for 3 full years, either as a prosecutor, provider of
indigent defense services or retained counsel; and

(c) Have been trial counsel, alone or with other trial counsel, and handled a
significant portion of three felony jury trials that were tried to completion; or
2. As determined by the Department, demonstrate experience and skills that are
equivalent to the requirements set forth in subsection 1, have a significant record of
quality representation in criminal trials and have the ability to handle complex felony
matters.

Sec. 36.

An attorney who seeks to provide indigent defense services to a person charged with or
convicted of a category A felony in which the death penalty is or may be sought or has
been imposed must meet the criteria established in Supreme Court Rule 250.

Sec. 37.

An attorney who seeks to represent a person in a direct appeal of a non-capital felony
must:

1. Be licensed to practice law in the State of Nevada; and

2. Have sufficient training or experience to provide competent representation.

Sec. 38.
1. An attorney who seeks to represent a juvenile alleged to be delinquent or in need of
supervision must:
(a) Be licensed to practice law in the State of Nevada;
(b) Have the knowledge and skills necessary to represent a child diligently and
effectively; and
(c) Be familiar with:
(i) The department of juvenile justice services in the county and other
relevant state and local programs;
(ii) Issues concerning competency and child development;
(iii) Issues concerning the interaction between an attorney and a client; and
(iv) Issues concerning school-related conduct and zero-tolerance policies
specific to juvenile representation.
2. An attorney who seeks to represent a child in a certification proceeding in accordance
with NRS 62B.390 must additionally have litigated at least two criminal jury trials or be
assisted by other counsel with requisite experience.
3. As used in this section, “department of juvenile justice services” has the meaning
ascribed to it in NRS 201.555.

Sec. 39.
1. In addition to any other requirements provided by law or this chapter, an attorney
must:

(a) Have reasonable knowledge of substantive Nevada and federal law,
constitutional law, criminal law and criminal procedure, the rules of evidence, the rules
of appellate procedure, ethical rules, local rules and practices and changes and
developments in the law. As used in this paragraph, “reasonable knowledge” means
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knowledge possessed by an attorney who provides competent representation to a client
in accordance with Rule 1.1 of the Nevada Rules of Professional Conduct;

(b) Have reasonable knowledge of the forensic and scientific issues that can arise
in a criminal case and the legal issues concerning defenses to a crime and be reasonably
able to litigate such issues effectively; and

(c) Be reasonably able to use the office technology that is commonly used in the
legal community and the technology that is used within the applicable court system and
thoroughly review materials that are provided in an electronic format.

2. An attorney shall:

(a) Complete on an annual basis a minimum of 5 hours of CLE courses relevant to
indigent defense services;

(b) Submit proof of compliance with such CLE requirements to the Department
before January 1 each year by submitting a copy of the annual transcript from the State
of Nevada Board of Continuing Legal Education:

(1) By mail; or
(2) Electronically, as provided on the website of the Department; and

(c) Follow the minimum standards of the Board in determining CLE courses
relevant to the provision of indigent defense services.

(d) Any CLE credit(s) offered by the Department will count toward satisfaction of
the annual requirements. If an attorney satisfies the annual CLE requirement through
CLE provided by the Department, the annual submission of proof of CLE compliance is
waived.

Sec. 40.

1. The Department shall monitor and regularly assess whether counties and attorneys
meet these regulations and whether indigent defense services are being provided in a
constitutional manner. In conducting an assessment, the Department may obtain
information from a variety of sources, including, without limitation:

(a) Client feedback;

(b) Client surveys;

(c) Other providers of indigent defense services;

(d) Office staff;

(e) Judicial personnel;

(f) Observations of a deputy director of the Department;

(g) Data provided to the Department pertaining to attorney workload;

(h) Attorney contracts;

p (i) Financial information pertaining to the provision of indigent defense services;
an

() Information obtained through the Complaint and Recommendation process.

2. Pursuant to NRS 180.440, the Department must review the manner in which indigent
defense services is provided throughout the State.

(a) Prior to an on-site review, the Department will contact the county, court,
and/or attorney(s) to identify a convenient time and/or location for which the review will
take place and identify any information necessary to the review.

(b) Once a convenient time and/or location is selected, or in the event that no
agreement can be reached, the Department will notify the subject of the review at least 10
days before the review.
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(¢) The Department will issue a report within 30 days of the review detailing its
findings.

(1) If a countyis not in compliance with these regulations or deficient in the
provision of indigent defense services in any other manner, the report will
recommend a corrective action plan for the county.

(i) No later than 30 days after recommending a corrective action
plan, the Department will seek to identify a convenient time for which to
collaborate on the manner in which the county will meet these regulations
and the time by which the corrective action plan must be executed.

(ii) Upon agreement as to the contents of a corrective action plan and
time in which it must be executed, the corrective action plan will be
submitted to the Board for approval at the next scheduled Board meeting.
Disputes as to the contents of the plan or the time in which it must be
executed will be submitted to the Board for resolution at the next scheduled
Board meeting.

(2) In counties less than 100,000, if the Department determines that any
person is providing indigent defense services in an ineffective or otherwise
inappropriate manner, the report will be issued to the person; entity that employs
or contracts with the person; and the other deputy director of the Department
pursuant to NRS 180.430.

(i) The other deputy director of the Department will collaborate with
the person to providetraining and/or educational opportunities consistent
with Section 39 and best practices for delivering effective indigent defense
services.

(ii) Upon completion of, or refusal to participate in, training and/or
educational opportunities, the deputy director will provide notice to the
entity that employs or otherwise contracts with the person. Refusal to
participate in training or educational opportunities may result in the
recommendation of a corrective action plan to a county.

3. Pursuant to NRS 180.320(1)(c), the Board may direct the Executive Director to perform
any additional audit, investigation, or review the Board deems necessary to determine
whether its regulations are being followed and indigent defense services are being
provided in a constitutional manner.

(a) Upon such direction, the Executive Director will work with the subject of the
audit, investigation, or review to identify a convenient period for which to conduct the
audit, investigation, or review.

(b) Once a convenient time is selected, or in the event that no agreement can be
reached, the Executive Director will notify the subject of the audit, investigation, or review
at least 10 days before the audit, investigation, or review is to take place.

(¢) The Executive Director will issue a report to the subject of the audit,
investigation, or review no later than 30 days upon completion of the audit, investigation,
Or review.

(d) If the Executive Director finds that the subject of the audit, investigation, or
review is not in compliance with the regulations for the provision of indigent defense or
that indigent defense services are not being provided in a constitutional manner, the
subject will have 60 days from the date of the report to respond in writing to each finding
of non-compliance and steps taken to remedy such findings. The subject of the audit,
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investigation, or review may request additional time to respond to the inquiry, if
necessary. Such request must be directed to the Executive Director.

(e) The Executive Director’s report and response from the subject of the audit,
investigation, or review, if any, shall be provided to the Board at the next scheduled
meeting. Failure to respond or to take remedial action may result in a corrective action
plan in accordance with NRS 180.450 or removal from the list of eligible indigent defense
provider maintained in accordance with NRS 180.430.

Sec. 41.

1. An attorney who receives a salary for providing indigent defense services is entitled to
receive a reasonable salary, benefits and resources. The rates of compensation paid by
county district attorneys, the Nevada Attorney General and other county or state offices
must serve as guidance for reasonable compensation.

Sec. 42.

1. The terms of any contract between a county and independent contract attorney must
avoid any actual or apparent financial disincentives to the obligation of an attorney to
provide clients with competent legal services. Such a contract must include, but is not
limited to, the following terms:

(a) Identify the appointing authority, contracting authority, and contractor;

(b) Specify the terms of the contract, including duration, any provision for renewal,
and a provision for terminating the contract by either party;

(c) Specify the category of cases in which the contractor is to provide services;

(d) Specify the minimum qualifications for attorneys covered by the contract and
require such attorneys to maintain the qualifications during the term of the contract. The
qualifications shall equal or exceed the qualifications provided in these regulations. If a
contract covers services provided by more than one attorney, qualifications may be
graduated according to the seriousness of offense and each attorney shall be required to
maintain only those qualifications established for the offense level(s) for which the
attorney is approved to provide indigent defense services;

(e) Identify the attorney(s) who will perform legal representation in each category
of case covered by the contract and include a provision that ensures consistency in
representation in accordance with Section 27 of these regulations;

(f) Set the maximum workload each attorney may be required to handle pursuant
to the contract based upon the applicable workload guidelines determined by the Board
in accordance with Section 44 and require the reporting of indigent defense data in
accordance with Sections 46 and 47;

(g) In accordance with Section 29, require that the contractor provide zealous legal
representation to all clients in a professional, skilled manner consistent with all applicable
regulations, laws, Rules of Professional Conduct, and the Nevada Indigent Defense
Standards of Performance adopted by the October 16, 2008 Nevada Supreme Court Order
in Administrative Docket 411;

(h) State a policy to assure that the contractor and its attorneys do not provide
representation to defendants when doing so would involve a conflict of interest;

(i) Specify how investigative services, expert witnesses, and other case-related
expenses that are reasonably necessary to provide competent representation will be made
in accordance with applicable regulations and laws; and
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(j) Provide compensation at a reasonable hourly rate that is comparable to the
hourly rate provided to local prosecutors with similar experience and considers overhead,
expenses, and costs relating to significant attorney travel.

Sec. 43.

If a public defender is disqualified from providing indigent defense services and another
attorney is appointed in accordance with NRS 7.115:

1. The appointed attorney must receive prompt compensation in accordance with NRS
7.125. Activities outside of court appearances, including, without limitation, directing
investigations, negotiating or tactical planning are equally important to quality
representation and must be included in the compensation of the appointed attorney,
subject to the limitations set forth in subsection 2 of NRS 7.125.

2. A plan for the provision of indigent defense services must provide the county’s process
for payment of counsel appointed pursuant to NRS 7.115.

Sec. 44.
1. The workload of an attorney must allow the attorney to give each client the time and
effort necessary to ensure effective representation. Any office, organization or attorney
who provides indigent defense services shall not accept a workload that, by reason of its
excessive size, interferes with the attorney’s competence, diligence, and/or representation
of clients under the Nevada Rules of Professional Conduct.
2. At the direction of the Board, the Department shall conduct separate, specific workload
study for:

(a) counties whose population is less than 100,000, and

(b) counties whose population is more than 100,000
to determine workload guidelines and requirements for attorneys. Counties must ensure
that all attorneys providing indigent defense services participate in workload studies.
Consistent with NRS 180.320(2)(d)(4), results of each study shall constitute the Board’s
guidelines for determining maximum workloads for attorneys providing indigent defense
services.

Sec. 45.

In counties whose population is less than 100,000, providers of indigent defense services
shall use the data collection and case management system provided by the Department at
State expense for caseload and time reporting.

Sec. 46.
1. In counties whose population is less than 100,000, each plan shall require caseload
reporting by the county’s indigent defense providers. The plan shall specify whether the
reporting will be done by attorney or collectively by office of a public defender. The plan
shall require such reporting on an annual basis that details, without limitation, the total
number of:

(a) Beginning pending cases;

(b) New appointments;

(c) Cases returned from warrant or re-activated;

(d) Cases adjudicated, disposed or closed and:
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(i) The manner in which each case was adjudicated, disposed or closed,

including, pursuant to a plea, dismissal or verdict at trial;

(e) Warrant or placed on inactive status cases;

(f) Cases set for review;

(g) End pending cases.

(h) Total number of motions to suppress (i) filed and (ii) litigated; and

(e) Number of trials over the reporting period.
2. The cases included in a report required pursuant to subsection 1 must be further
arranged by the following case type:

(a) Death penalty cases;

(b) Non-capital category A feloniesand category B felonies for which the maximum
penaltyis 10 years or more;

(c) Category B felonies for which the maximum penalty is less than 10 years and
category C, D, E felonies and gross misdemeanors;

(d) Misdemeanor driving under the influence and domestic violence cases;

(e) Other misdemeanors, including misdemeanor direct appeals;

(f) Probation and parole violations;

(g) Direct appeals of capital convictions;

(h) Direct appeals of non-capital felony and gross misdemeanor convictions;

(i) Juvenile cases including delinquency, child in need of supervision, and appeals;

() Juvenile probation and parole violations, and

(k) Specialty court cases.
3. If the independent contractor attorney or office of a public defender provides
representation beyond those services provided in NRS 180.004, reports should also
include case totals for:

(a) NRS Chapter 128 cases;

(b) NRS Chapter 432B cases;

(c) NRS Chapter 433A cases; and/or

(d) NRS Chapter 159 cases.
4. As used in this section:

(a) “Adjudicated, disposed or closed” means a case in which an original entry of
final adjudication has been entered.

(b) “Beginning pending” means a case which, at the start of the reporting period,
is awaiting disposition.

(c) “End pending” means a case which, at the end of the reporting period, is
awaiting disposition.

(d) “Final adjudication” means an entry of judgment or adjudication, an order of
dismissal or the end of the appointment of an attorney regardless of adjudicatory status.

(e) “Juvenile case” means a matter involving an allegation of a juvenile in need of
supervision or an act committed by a juvenile which, if committed by an adult, would
result in criminal prosecution and over which a juvenile court has statutory original or
concurrent jurisdiction.

(f) “New appointment” means a case in which a defendant has been assigned
counsel for the first time.

(g) “Returned from warrant or re-activated” means a case re-opened because a
defendant has been arrested on a warrant for failure to appear and has appeared before
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thecourtor has returned from a diversion program or another similar event has occurred
that reactivates a case.

(h) “Set for review” means a case that, after an initial entry of judgment during the
reporting period, is awaiting regularly scheduled reviews involving a hearing before a
judicial officer.

(i) “Warrant or placed on inactive status” means a case closed because a warrant
for failure to appear has been issued, the defendant has been ordered to participate in a
diversion program or another similar incident has occurred to make the case not active.

Sec. 47.
1. Each county whose population is less than 100,000 shall require time reporting by
indigent defense attorneys in their plan. The plan shall require reporting on an annual
basis that details:

(a) attorney hours per case;

(b) investigator hours per case;

(c) staff hours per case;

(d) expert hours per case; and

(e) private workload, if any, measured in attorney hours.
2. Time entries should be kept as close to contemporaneous as reasonably practicable to
ensure accuracy of time reporting and the ability of the Department to generate quarterly
reports.
3. As used in this section, “staff” means a paralegal, or similar employee, as defined by
the Bylaws of the Paralegal Division of the State Bar of Nevada, adopted on November 11,
1994 or the same as they may be amended.
4. In each county whose population is over 100,000, time records must be kept only
during periods in which weighted caseload studies, pursuant to Section 44, are conducted.
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NEVADA STATE BOARD OF INDIGENT DEFENSE SERVICES
¥¥**PUBLIC HEARING AND JANUARY BOARD MEETING****

NOTICE AND AGENDA
Date and Time: January 28, 2021, 1:00 pm
Location: VIRTUAL ONLY
Meeting Access: The meeting may be viewed electronically

through an Internet connection by accessing
the following link: - Join Microsoft Teams

Meeting -
Telephone Dial-In Number: +1 775-321-6111 United States, Reno (Toll)
Conference ID: 220 019 921#

PUBLIC COMMENT PROCEDURE: Due to this public meeting being a VIRTUAL
ONLY meeting, members of the public who wish to participate may do so by providing
written public comment to the following email address: catanazio@dids.nv.gov. For
inclusion or reference in the minutes of this meeting, please include your full name and
submit via email at any time prior to or during the meeting. Email messages received will
be transcribed for entry into the record and provided to the Board of Indigent Defense for
review prior to or during the meeting. If time permits, DIDS may read your public
comment into the record. Oral publiccomment may also be given during the meeting.

1.  Call to Order / Roll Call

P Public Comment (The first public comment is limited to comments on items on
the agenda. No action may be taken upon a matter raised under public comment


mailto:catanazio@dids.nv.gov
https://dids.nv.gov

10.

NOTE:

period unless the matter itself has been specifically included on an agenda as an
action item. The Chair of the Board will impose a time limit of three minutes).

Approval of November 20, 2020 Minutes (For possible action).
Approval of December 2, 2020 Minutes (For possible action).

Presentation and Discussion of Proposed Temporary Regulations of
theBoard on Indigent Defense Services (For discussion and possible action).

Adoption of Proposed Temporary Regulations of the Board on Indigent
Defense Services (For Possible Action).

Update from the Department: (For discussion and possible action).
a. Update on status of Bill Draft Requests.
b. Update on status of Training.
c. Update on Weighted Caseload Study.

Discussion and Confirmation of next meeting and possible agenda
items: (For possible action).

a. Reschedule Meetings:
1. From February 25, 2021 at 1 pm to February 24, 2021 at 1 pm
ii. From March 25 at 1 pm to March 24 at 1 pm
iii. From April 22 at 1 pm to April 28 at 1 pm
iv. From May 27 at 1 pm to May 26 at 1 pm
v. From June 24 at 1 pm to June 23 at 1 pm
b. Schedule Future Meetings:
i. July28at1pm
il. August25atipm
iii. September 29 at 1 pm
iv. October 27 at 1 pm
v. November 17 at 1 pm
vi. December 15 at 1 pm
c. Items of interest for future agenda.

Public Comment (This public comment period is for any matter that is within
the jurisdiction of the public body. No action may be taken upon a matter raised
under public comment period unless the matter itself has been specifically
included on an agenda as an action item. Oral public comment may also be given
during the meeting. The Chair of the Board will impose a time limit of three
minutes.)

Adjournment (For possible action).

Items may be considered out of order. The public body may combine two or more agenda items for consideration. The
publicbody may remove an item from the agenda or delay discussion relating to an item on the agenda at any time. The
public body willlimit public comments to three minutes per speaker and may place other reasonable restrictions on the



NOTE:

time, place, and manner of public comments but may not restrict comments based upon viewpoint. We are pleased to make
reasonable accommodations for members of the public who have disabilities and wish to attend the meeting. If special
arrangements for the meeting are necessary, please notify Cynthia Atanazio at (775) 687-8490 as soon as possible and at
least two days in advance of the meeting. If you wish, you may e-mail her at catanazio@dids.nv.gov. Supporting materials
for this meeting are available at 896 W. Nye Lane, Suite 202, Carson City, NV 89703 or by contacting Cynthia Atanazio at
(775) 687-8490 or by email at catanazio@dids.nv.gov or didscontact@dids.nv.gov.

Pursuant to Governor Sisolak’s Declaration of Emergency Directive entered March 22, 2020, which suspend the provisions
of NRS 241.020 requiring designation of a physical location for meetings of public bodies where members of the public are
permitted to attend and participate, tbe Board ofIndigent Defense will NOT havea physical location open to the public until
such time the Directive is removed.

The meeting may be viewed electronically through an Internet Connection by accessing the followinglink: -.Join Microsoft
Teams Meeting -

PUBLIC COMMENT PROCEDURE: Due to this public meeting being a VIRTUAL ONLY meeting, members
ofthe public who wish to participate may do so by providing written public comment to the following email
address: catanazio@dids.nv.gov. For inclusion or reference in the minutes of this meeting, please
include your full name and submit via email at any time prior to or during the meeting. Email messages
received will be transcribed for entry into the record and provided to the Board of Indigent Defense for
review prior to or during the meeting. If time permits, DIDS may read your public comment into the
record. Oral public comment may also be given during the meeting.

This notice and agenda of this meeting was posted on the Internet: http://dids.nv.gov and https;//noticenv.gov

This notice and agenda of this meeting was posted at tbe following physical locations:

CARSON CITY LIBRARY LINCOLN COUNTY LIBRARY CHURCHILL COUNTY LIBRARY
900 NORTH ROOP STREET 63 MAIN STREET 553 SOUTH MAIN STREET
CARSON CITY NV 89701-3101 PIOCHE NV 89043 FALLON NV 89406-3306

LYON COUNTY LIBRARY LAS VEGAS COUNTY LIBRARY MINERAL COUNTY LIBRARY
20NEVIN WAY 833 LASVEGAS BLVD NORTH PO880Xea390

YERINGTON NV 89447-2399 IAS VEGAS, NV 89101-2062 HAWTHORNE NV 89415
DOUGLAS COUNTY LIBRARY PERSHING COUNTY LIBRARY ELKO COUNTY LIBRARY

1625 LIBRARY LANE 1125 CENTRAL AVENUE 720 COURT STREET

MINDEN NV 89423-0337 LOVELOCK NV 89419 ELKO NV 89801-3397

STOREY COUNTY TREASURER
DRAWER&
VIRGINIA CITY NV 89440

TONOPAH PUBLIC LIBRARY
PO BOXet49
TONOPAH NV 89049

BATTLE MOUNTAIN LIBRARY
625 SOUTH BROAD STREET
BATTLE MOUNTAIN NV 89820

PAHRUMP LIBRARY
701 EAST STREET
PAHRUMP NV 89041

ESMERALDA COUNTY LIBRARY
PO BOXe430
GOLDFIELD NV 89013-0430

HUMBOLDT COUNTY LIBRARY
85 EAST 5™ STREET
WINNEMUCCA NV 89445-3095

WHITE PINE COUNTY LIBRARY
950 CAMPTON STREET
ELY NV89301

HENDERSON PUBLIC LIBRARY
280 SWATER STREET
HENDERSON NV 89105

EUREKA COUNTY LIBRARY
80 S. MONROE STREET
EUREKA NV 89316

WASHOE COUNTY LIBRARY
301CENTRAL STREET
RENO NV 89501-2102

CARSON STATE LIBRARY
100 STEWART STREET
CARSON CITY NV 89701

DEPT. OF INDIGENTDEFENSE
SERVICES

896 W.NYE LANE, SUITE 202

CARSON CITY, NV 89703
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	NOTICE OF INTENT TO ACT UPON A REGULATION 
	Posted: December 16, 2020 
	Posted: December 16, 2020 

	Notice of Public Hearing for the Adoption of Temporary Regulation of the Board on Indigent Defense Services 
	The Department of Indigent Defense Services will hold a public hearing at on 
	1 pm, 
	January 28, 2021. 

	In compliance with the Governor's Emergency Directive #006 (dated March 22, 2020) and Emergency Directive #026 (dated June 29, 2020), the meeting may be conducted by electronic communications. 
	You may participate by using TEAMS or by telephone: 
	The meeting may be viewed electronically through an internet connection by accessing the following link: 
	To participate using TEAMS: 

	-Join Microsoft Teams Meeting-
	-Join Microsoft Teams Meeting-
	-Join Microsoft Teams Meeting-


	US: +775-321-6111 When prompted, enter code: 220 019 921# 
	To dial in by telephone, dial: 

	The purpose of the hearing is to receive comments from all interested persons regarding the adoption of temporary regulations that pertain to Chapter 180 of the Nevada Administrative Code. 
	The following information is provided pursuant to the requirements of NRS 233B.0603: 
	1. 
	The need for and the purpose of the proposed regulation or amendment. 

	The purpose of the proposed regulations is to regulate indigent defense services. The regulations are required because of the passage of Assembly Bill ("AB") 81 during the 80Session of the Nevada Legislature. The regulations are also required to comply with the terms of the "Stipulated Consent Judgment" filed on August 11, 2020, in the Davis v. State case in the First Judicial District Court. 
	th 
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	These regulations establish provisions relating to the funding for indigent defense services and the plans of counties for the provision of indigent defense services; establishing provisions relating to the training, education, . qualification, and compensation of attorneys who provide indigent defense services; establishing requirements relating to the reporting of certain information by certain attorneys who provide indigent defense services; and providing other matters properly relating thereto to allow 
	Access to the text of the proposed temporary regulation may be obtained through the 
	Department's website: dids.nv.gov. 

	Page 12 
	3. The estimated economic effect of the regulation on the business which it is to regulate and on the public. These must be stated separately and, in each case, must include: (a.) Adverse Effect; a. Immediate effect: Attorneys may have an increase in duties with the time-keeping requirement dependent upon whether they were previously required to keep time. Overall, the Department has determined that the proposed regulation does not have an adverse economic impact on small businesses. b. Long-term effect: At
	Page [ 3 
	5. A description of and citation to any regulations of other state of local government agencies which the proposed regulation overlaps or duplicates a federal regulation, the notice must include the name of the regulating federal agency. To our knowledge, the proposed regulation does not duplicate any existing federal, state, or local standards regulating the same activity. 6. If the regulation is required pursuant to federal law, a citation and description of the federal law. To our knowledge, the proposed
	5. A description of and citation to any regulations of other state of local government agencies which the proposed regulation overlaps or duplicates a federal regulation, the notice must include the name of the regulating federal agency. To our knowledge, the proposed regulation does not duplicate any existing federal, state, or local standards regulating the same activity. 6. If the regulation is required pursuant to federal law, a citation and description of the federal law. To our knowledge, the proposed
	5. A description of and citation to any regulations of other state of local government agencies which the proposed regulation overlaps or duplicates a federal regulation, the notice must include the name of the regulating federal agency. To our knowledge, the proposed regulation does not duplicate any existing federal, state, or local standards regulating the same activity. 6. If the regulation is required pursuant to federal law, a citation and description of the federal law. To our knowledge, the proposed
	5. A description of and citation to any regulations of other state of local government agencies which the proposed regulation overlaps or duplicates a federal regulation, the notice must include the name of the regulating federal agency. To our knowledge, the proposed regulation does not duplicate any existing federal, state, or local standards regulating the same activity. 6. If the regulation is required pursuant to federal law, a citation and description of the federal law. To our knowledge, the proposed
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	the proposed regulation will also be mailed to members of the public upon request. A reasonable fee may be charged for copies if it is deemed necessary. Upon adoption of any regulation, the agency, if requested to do so by an interested person, either before adoption or within 30 days thereafter, will issue a concise statement of the principal reasons for and against its adoption and incorporate therein its reason for overruling the consideration urged against its adoption. This Notice has been posted at th
	This notice of hearing has been posted at the following locations: 
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	Attachment 
	Attachment 
	Proposed Temporary Regulation of the Board on Indigent Defense Services. December 16 2020 Table of Contents Sections 2 -10: Definitions p.2 Sections 11 -17: Declaratory Rulings and Petitions for Decision Making p.3 Sections 18 -21: Maximum Contribution Formula and Financial Reporting p.5 Sections 22 -29: Plans for the Provision of Indigent Defense Services p.7 Sections 30 -39: Attorney Qualifications, Training, and Education p.10 Section 40: Audit, Investigation, or Review p. 13 Sections 41 -42: Economic Di
	Page 1 of 18 Dec. 16, 2020 
	Page 1 of 18 Dec. 16, 2020 
	AUTHORITY: §§1-47, NRS 180.320 Section 1. Chapter 180 of NAC is hereby amended by adding thereto the provisions set forth as sections 2 to 50, inclusive, of this regulation. Sec. 2. As used in this chapter, unless the context otherwise requires, the words and terms defined in sections 3 to 10, inclusive, of this regulation have the meanings ascribed to them in those sections. Sec. 3. "Attorney" means an attorney who provides indigent defense services as defined by NRS 180.004. Sec. 4. "Board" means the Boar
	Page 2 of 18 Dec. 16, 2020 
	Page 2 of 18 Dec. 16, 2020 
	charges being faced, monthly expenses, and local private counsel rates, would result in a substantial hardship were they to seek to retain private counsel. Sec. 9. "Investigator" means a person who is qualified to secure evidence and subpoena witnesses to be used in the preparation and trial of criminal cases and who is: 1. Licensed by the Private Investigator's Licensing Board; 2. An employee of a person who is licensed by the Private Investigator's Licensing Board; or 3. An employee of an attorney or an o

	Page3 of 18 Dec. 16, 2020 
	Page3 of 18 Dec. 16, 2020 
	(a) The deputy director selected by the Executive Director pursuant to NRS180.420 who is authorized to administer or enforce the statute or regulation or to issue the decision; or (b) The Executive Director, if the statute, regulation or decision is administered or enforced by the Executive Director. 3. The petition must include: (a) The name and address of the petitioner; (b) The reason for requesting the declaratory order or advisory opinion; (c) A statement of the facts that support the petition; and (d)
	(a) The deputy director selected by the Executive Director pursuant to NRS180.420 who is authorized to administer or enforce the statute or regulation or to issue the decision; or (b) The Executive Director, if the statute, regulation or decision is administered or enforced by the Executive Director. 3. The petition must include: (a) The name and address of the petitioner; (b) The reason for requesting the declaratory order or advisory opinion; (c) A statement of the facts that support the petition; and (d)
	(a) The deputy director selected by the Executive Director pursuant to NRS180.420 who is authorized to administer or enforce the statute or regulation or to issue the decision; or (b) The Executive Director, if the statute, regulation or decision is administered or enforced by the Executive Director. 3. The petition must include: (a) The name and address of the petitioner; (b) The reason for requesting the declaratory order or advisory opinion; (c) A statement of the facts that support the petition; and (d)
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	(a) Be in writing; (b) Contain the information required by subsection 3 of Section 14 of this regulation; and (c) Be filed with the Executive Director not later than 30 days after the date the declaratory order or advisory opinion is issued. 3. The Executive Director shall review any request made pursuant to subsection 1 in accordance with the provisions of Section 15 of this regulation. Sec. 17. The Executive Director, a deputy director or any other staff member of the Department shall not render an oral r
	Page5 of 18 Dec. 16, 2020 
	Page5 of 18 Dec. 16, 2020 
	count towards the maximum contribution a county may be required to pay during a fiscal year. (b) In counties whose population is more than 100,000: (1) The actual costs to the county for providing indigent defense services calculated as the average of the total of such costs for Fiscal Year 2017-2018 and Fiscal Year 2018-2019; and (2) The percentage equal to the lesser of: (i) The cost of inflation, as measured by the Consumer Price Index for All Urban Consumers, West Region (All Items), as published by the

	Page 6 of 18 Dec. 16, 2020 
	Page 6 of 18 Dec. 16, 2020 
	3. If a county exceeds the Board approved state contribution as provided in Section 19, any additional state contribution necessary for the provision of indigent defense services must be sought by corrective action plan in accordance with NRS 180.450, by a requestfrom the Executive Director to the Interim Finance Committee for an allocation from the Contingency Account pursuant to NRS 353.266. 4. Any unencumbered or unexpended balance of state contributions remaining at the end of the fiscal year lapses and
	3. If a county exceeds the Board approved state contribution as provided in Section 19, any additional state contribution necessary for the provision of indigent defense services must be sought by corrective action plan in accordance with NRS 180.450, by a requestfrom the Executive Director to the Interim Finance Committee for an allocation from the Contingency Account pursuant to NRS 353.266. 4. Any unencumbered or unexpended balance of state contributions remaining at the end of the fiscal year lapses and
	3. If a county exceeds the Board approved state contribution as provided in Section 19, any additional state contribution necessary for the provision of indigent defense services must be sought by corrective action plan in accordance with NRS 180.450, by a requestfrom the Executive Director to the Interim Finance Committee for an allocation from the Contingency Account pursuant to NRS 353.266. 4. Any unencumbered or unexpended balance of state contributions remaining at the end of the fiscal year lapses and
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	providing indigent defense services pursuant to the plan must be free from political and undue budgetary influence and be subject to judicial supervision only in the same manner and to the same extent as retained counsel or a prosecuting attorney. Sec. 24. 1. A plan for the provision of indigent defense services must provide a county's process for hiring independent contractor attorneys and panels of appointed attorneys. (a) The process must be designed to provide notice of the opportunity to apply and prov
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	Page 8 of 18 Dec. 16, 2020 

	Sec. 26. 1. A plan shall, through cooperation with local agencies, seek to provide necessary resources and accommodations for private discussions between an attorney and a client in courthouses, jails, prisons, detention centers and other places where a client must confer with an attorney, and provide a description of such resources and accommodations. Sec. 27. 1. A plan for the provision of indigent defense services must ensure that an attorney has the resources to: (a) Conduct an independent investigation
	Sec. 26. 1. A plan shall, through cooperation with local agencies, seek to provide necessary resources and accommodations for private discussions between an attorney and a client in courthouses, jails, prisons, detention centers and other places where a client must confer with an attorney, and provide a description of such resources and accommodations. Sec. 27. 1. A plan for the provision of indigent defense services must ensure that an attorney has the resources to: (a) Conduct an independent investigation
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	2. The provisions of subsection 1 do not preclude a county from using a single attorney or rotation of attorneys to provide representation to an indigent defendant at an initial appearance or arraignment, but any such attorney should, to the extent possible, discuss only matters pertaining to the initial appearance or arraignment to avoid creating a conflict of interest. Sec. 29. 1. Plans for the provision of indigent defense services must require that representation be provided in a professional, skilled m
	Page 10 of 18 Dec. 16, 2020 
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	determination of the Department until the attorney receives written notice of the determination. 4. If the Department determines that an attorney is qualified to provide indigent defense services, the Department shall place the name of the attorney and areas of qualification on a roster of attorneys who are eligible to provide indigent defense services that will be used by boards of county commissioners to select the attorneys who will provide indigent defense services for a county. An attorney may seek qua
	Page 11 of 18 Dec. 16, 2020 
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	(b) Have practiced criminal law for 3 full years, either as a prosecutor, provider of indigent defense services or retained counsel; and (c) Have been trial counsel, alone or with other trial counsel, and handled a significant portion of three felony jury trials that were tried to completion; or 2. As determined by the Department, demonstrate experience and skills that are equivalent to the requirements set forth in subsection 1, have a significant record of quality representation in criminal trials and hav
	(b) Have practiced criminal law for 3 full years, either as a prosecutor, provider of indigent defense services or retained counsel; and (c) Have been trial counsel, alone or with other trial counsel, and handled a significant portion of three felony jury trials that were tried to completion; or 2. As determined by the Department, demonstrate experience and skills that are equivalent to the requirements set forth in subsection 1, have a significant record of quality representation in criminal trials and hav
	(b) Have practiced criminal law for 3 full years, either as a prosecutor, provider of indigent defense services or retained counsel; and (c) Have been trial counsel, alone or with other trial counsel, and handled a significant portion of three felony jury trials that were tried to completion; or 2. As determined by the Department, demonstrate experience and skills that are equivalent to the requirements set forth in subsection 1, have a significant record of quality representation in criminal trials and hav
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	knowledge possessed by an attorney who provides competent representation to a client in accordance with Rule 1.1 of the Nevada Rules of Professional Conduct; (b) Have reasonable knowledge of the forensic and scientific issues that can arise in a criminal case and the legal issues concerning defenses to a crime and be reasonablyable to litigate such issues effectively; and (c) Be reasonably able to use the office technology that is commonly used in the legal community and the technology that is used within t
	Page 13 of 18 Dec. 16, 2020 
	(c) The Department will issue a report within 30 days of the review detailing its findings. (1) If a county is not in compliance with these regulations or deficient in the provision of indigent defense services in any other manner, the report will recommend a corrective action plan for the county. (i) No later than 30 days after recommending a corrective action plan, the Department will seek to identify a convenient time for which to collaborate on the manner in which the county will meet these regulations 
	Page 14 of 18 Dec. 16, 2020 
	investigation, or review may request additional time to respond to the inquiry, if necessary. Such request must be directed to the Executive Director. (e) The Executive Director's report and response from the subject of the audit, investigation, or review, if any, shall be provided to the Board at the next scheduled meeting. Failure to respond or to take remedial action may result in a corrective action plan in accordance with NRS 180.450 or removal from the list of eligible indigent defense provider mainta
	Page 15 of 18 Dec. 16, 2020 
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	G) Provide compensation at a reasonable hourly rate that is comparable to the hourly rate provided to local prosecutors with similar experience and considers overhead, expenses, and costs relating to significant attorney travel. Sec. 43. If a public defender is disqualified from providing indigent defense services and another attorney is appointed in accordance with NRS 7.115: 1. The appointed attorney must receive prompt compensation in accordance with NRS 7.125. Activities outside of court appearances, in
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	(i) The manner in which each case was adjudicated, disposed or closed, including, pursuant to a plea, dismissal or verdict at trial; (e) Warrant or placed on inactive status cases; (f) Cases set for review; (g) End pending cases. (h) Total number of motions to suppress (i) filed and (ii) litigated; and (e) Number of trials over the reporting period. 2. The cases included in a report required pursuant to subsection 1 must be further arranged by the following case type: (a) Death penalty cases; (b) Non-capita
	(i) The manner in which each case was adjudicated, disposed or closed, including, pursuant to a plea, dismissal or verdict at trial; (e) Warrant or placed on inactive status cases; (f) Cases set for review; (g) End pending cases. (h) Total number of motions to suppress (i) filed and (ii) litigated; and (e) Number of trials over the reporting period. 2. The cases included in a report required pursuant to subsection 1 must be further arranged by the following case type: (a) Death penalty cases; (b) Non-capita
	(i) The manner in which each case was adjudicated, disposed or closed, including, pursuant to a plea, dismissal or verdict at trial; (e) Warrant or placed on inactive status cases; (f) Cases set for review; (g) End pending cases. (h) Total number of motions to suppress (i) filed and (ii) litigated; and (e) Number of trials over the reporting period. 2. The cases included in a report required pursuant to subsection 1 must be further arranged by the following case type: (a) Death penalty cases; (b) Non-capita
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	thecourt or has returned from a diversion program or another similar event has occurred that reactivates a case. (h) "Set for review" means a case that, after an initial entry of judgment during the reporting period, is awaiting regularly scheduled reviews involving a hearing before a judicial officer. (i) "Warrant or placed on inactive status" means a case closed because a warrant for failure to appear has been issued, the defendant has been ordered to participate in a diversion program or another similar 
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	NEV ADA STATE BOARD OF INDIGENT DEFENSE SERVICES 
	****PUBLIC HEARING AND JANUARY BOARD MEETING**** 
	NOTICE AND AGENDA 
	Date and Time: January 28, 2021, 1:00 pm Location: VIRTUAL ONLY Meeting Access: The meeting may be viewed electronically through an Internet connection by accessing the following link: -Join Microsoft Teams Meeting -Telephone Dial-In Number: +! 775-321-6111 United States, Reno (Toll) Conference ID: 220 019 921# PUBLIC COMMENT PROCEDURE: Due to this public meeting being a VIRTUAL ONLY meeting, members of the public who wish to participate may do so by providing written public comment to the following email a
	P
	Link

	period unless the matter itself has been specifically included on an agenda as an action item. The Chair of the Board will impose a time limit of three minutes). 3. Approval of November 20, 2020 Minutes (For possible action). 4. Approval of December 2, 2020 Minutes (For possible action). 5. Presentation and Discussion of Proposed Temporary Regulations of the Board on Indigent Defense Services (For discussion and possible action). 6. Adoption of Proposed Temporary Regulations of the Board on Indigent Defense
	time, place, and manner of public comments but may not restrict comments based upon viewpoint. We are pleased to make reasonable accommodations for members of tbe public who have disabilities and wish to attend tbe meeting. If special arrangements for tbe meeting are necessary, please notify Cynthia Atanazio at (775) 687-8490 as soon as possible and at least two days in advance of tbe meeting. If you wish, you may e-mail her at catanazio@dids.nv.gov. Supporting materials for this meeting are available at 89
	This notice and agenda of this meeting was posted at tbe following physical locations: 
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