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Attachment 1 
 

Discussion of the Revised Proposed Permanent Regulation  
of the Board of Indigent Defense Services  
in Relation to Indigent Defense in Nevada 

 
I. Introduction 
 
 At the outset, Carson City fully supports the mission of the Board of Indigent Defense 
Services (“Board”).  Carson City’s former Mayor Bob Crowell was a proponent of competent 
indigent defense, and was the former Chairperson of this Board.  Through Mayor Bob and 
others, Carson City has a rich history of proving competent, effective assistance of counsel to 
indigent persons in Carson City.  Carson City is proud of the fact that, to Carson City’s 
knowledge, no person in Carson City, ever, has been found by a court to have been provided 
ineffective assistance of counsel.   
 
 To provide indigent defense services, Carson City uses the Nevada State Public 
Defender’s Office (“State PD”) as the first layer, contracts with conflict counsel as the second 
layer, and works with private attorneys as the third layer of indigent defense.  The conflict 
counsel working for Carson City provides over 60 years’ worth of experience to represent 
indigent persons.  The initial counsel conflict screening and selection of counsel are performed 
by the Court Clerk’s Office, without any input from the judges, and the process expeditiously 
selects counsel on a rotational basis (for conflict counsel and private attorneys, the State PD is 
appointed first where not conflicted).  Carson City’s, the First Judicial District Court’s, and the 
Carson City Justice/Municipal Court’s stringent goals for indigent defense are to have the initial 
screening for indigency done in 48 hours, to have counsel appointed for an indigent defendant 
within 24 hours after requested by an indigent defendant and ordered by a court, and, if an 
indigent defendant posts bail or is otherwise released from jail, to give the indigent defendant a 
piece of paper with his counsel’s name and phone number when he or she is released.  Carson 
City has provided quality indigent defense, as was recognized by the Indigent Defense 
Commission. 
 
 Davis v. Nevada, No. 17 OC 00227 1B (First Jud. Dist. Nev. 2018) (“Davis”) was filed 
against the State of Nevada alleging that certain Nevada rural counties, Churchill, Douglas, 
Esmeralda, Eureka, Lander, Lincoln, Lyon, Mineral, Nye, and White Pine counties, were not 
providing effective indigent defense services.  Davis did not implicate Carson City.1  
Nevertheless, although Carson City is not subject to Davis, the Temporary Regulations of the 
Board, adopted January 28, 2021, and effective March 5, 2021, and the Revised Proposed 
Permanent Regulation (“regulations”) of the Board being considered at the October 6, 2021, 
Board meeting, adopt the standards of Davis and standards that go beyond Davis, and impose 
them on Carson City. 

 
1  Elko, Humboldt, Pershing and Storey counties also were not included in Davis (nor were Clark 
or Washoe counties, although they are not considered “rural” counties).  Of note, Storey County 
is also served by the First Judicial District Court of Nevada, along with Carson City.   
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 As applied, the applicable Nevada Revised Statues (“NRS”) and the proposed regulations 
require Carson City to structure an indigent defense plan (“Plan”) that, among other things, omits 
the judiciary entirely from the Plan and subjects attorneys providing indigent defense services to 
judicial supervision only in the same manner as retained counsel or prosecutors.  NRS 7.115, 
7.135, 7.145; Regulations Section 21.  As has been communicated to Carson City, the 
“judiciary” means judges and all persons reporting to judges or working for the courts.  As 
interpreted, this prohibits the Court Clerk’s Office from selecting counsel from previously 
approved lists of counsel, and prohibits senior judges from approving expense requests. 
 
 As interpreted and imposed, the Board’s proposed permanent regulations require 
DISMANTLING Carson City’s successful system of providing indigent defense.  This will 
result in unavoidable delay in Carson City providing indigent defense services because Carson 
City will have to implement a new system or will no longer be in charge of indigent defense 
services in Carson City.  Carson City will not be able to notify indigent defendants of their 
counsel when they are released from jail.  Carson City will not be able to ensure that counsel is 
appointed for an indigent defendant within 24 hours of counsel being ordered.   
 
 Carson City respectfully requests that before the Board adopts its permanent regulations, 
the Board consider Carson City’s comments and proposed edits to the regulations (in Attachment 
2) to allow Carson City to continue to provide the high quality indigent defense that Carson City 
is accustomed to providing, using the already established machinery.  For reference, Carson 
City’s proposed Plan is attached hereto as Attachment 3.  Carson City is available to work with 
the Board on any edit, compromise, or resolution that the Board may be willing to consider. 
 
II. Nevada’s Indigent Defense Scheme 
 
 Section 21 of the Regulations provides, in part, that a plan must be subject to judicial 
supervision only in the same manner and to the same extent as retained counsel or a prosecuting 
attorney.  The recent changes to NRS 7.115, 7.125, 7.135, and 7.145 in AB 480 (2021) provide, 
in relevant part, that DIDS or its designee must select attorneys to be appointed to cases and must 
review and approve or deny request for compensation and expenses.  As conveyed to Carson 
City, the intent here is to treat attorneys providing indigent defense services the same as 
prosecutors.  Also as conveyed, DIDS cannot approve “a designee” unless Carson City hires one 
person, not in the “judiciary,” to be an indigent defense coordinator to select counsel and 
approve or deny requests for compensation and expenses.  But the desire to treat attorneys 
providing indigent defense services the same as prosecutors is a false distinction, and DIDS’ 
insistence on one person to be the designee is arbitrary.  As applied to Carson City, the 
regulations and NRS provisions (a) require dismantling effective and expeditious appointment of 
counsel through the court clerk’s office, and (b) provide unfunded mandates, allow unfettered 
state access to a county’s treasury, remove government checks and balances, create potential 
ethical violations, and compromise and delay the provision of indigent defense services. 
 

A. The Carson City Court Clerks Quickly Assign Counsel; and this Well-Oiled 
Machine is Being Dismantled Only Because It Is the “Judiciary” 

 
 As currently constituted, the Court Clerk’s Office in Carson City assigns counsel.  The 
operation of this function is a well-oiled machine, and Carson City’s goal is to have counsel 
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appointed within 24 hours after counsel is ordered by the court, and for indigent individuals held 
in the jail, the goal is to have their counsel appointed before they are released so that the indigent 
individual can be handed a piece of paper with his or her counsel’s name and phone number 
when the individual is released.  This, however, is the “judiciary,” which is not permitted to be a 
designee of DIDS. 
 
 Carson City proposes retaining the institutional knowledge of the Court Clerk’s Office to 
select counsel, but to render the assignment of counsel a purely clerical task.  This would be 
accomplished by retaining the State PD as the first level indigent defense provider, retaining 
Carson City’s conflict counsel as the second level of indigent defense providers, and using the 
DIDS qualified private attorneys as the third level of indigent defense providers.  The Court 
Clerk’s Office will then simply designate the appropriate level of indigent defense provider, 
given any relevant conflicts, and will rotate through the list of conflict counsel or private 
attorneys.  The Board of Supervisors would select the conflict counsel, and DIDS would select 
qualified attorneys to be appointed as private attorneys.  This process will exclude the judges.  
Under this scheme, Carson City would designate Max Cortez, the Court Administrator as the 
person to oversee the administrative selection of an attorney.  By removing discretion from this 
process and using the list of private attorneys provided by DIDS, the potential for any abuse or 
direction by the judiciary is eliminated.  For this reason, Carson City supports DIDS’ 
independent qualification of attorneys to provide indigent defense services because the attorneys 
are selected as qualified attorneys without the input of the judges.  Moreover, in Carson City, the 
Clerk-Recorder is ex officio the First Judicial District Court Clerk for Carson City.  The Clerk-
Recorder is an independently elected position, and the Clerk-Recorder deputizes the clerks in the 
Court Clerk’s Office.   
 
 Nevertheless, DIDS has insisted that the designee be one person, not in the judiciary.  
The problem with deputizing just one person and insisting that the one person select counsel is: 
What happens when that one person is on vacation, sick, or otherwise out of the office?  If only 
one person can select counsel, as conveyed to Carson City by DIDS, hearings will be delayed 
and indigent persons will languish in jail for several days or a week, waiting for that person to 
return from vacation.  This will delay the courts from proceeding with an indigent defendant’s 
case.   
 
 An additional problem with one person being the designee is that the designee is being 
asked to (a) perform an administrative task, for which Carson City may pay between $10 and 
$30 per hour, and (b) judge whether requested compensation is warranted and whether expenses 
are reasonable and necessary to the representation, for which Carson City may pay $100 or more 
per hour.  By insisting on one person being DIDS’ designee, DIDS is forcing Carson City to 
either pay a clerical person to make decisions for which he or she is unqualified, or over pay an 
attorney or judge to make clerical decisions.  Either option is unpalatable.  For this reason, and 
the reason above, Carson City proposes to use a team of people to accomplish the selection of 
counsel, with an administrator overseeing their activities without the involvement of judges.  
Indeed, the plans from Washoe and Clark Counties are plans from the Second and Eighth 
Judicial Districts, which involves the judiciary, and because the First Judicial District is more 
like the Second and Eighth Judicial District in its approach to indigent defense, Carson City 
respectfully asks to involve the judiciary in its plan on a merely clerical basis.  
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 If DIDS requires that DIDS assign counsel for Carson City, it is unclear how this will 
proceed.  Because another entity is involved in the process, delays in communication and 
assignment are likely to impact the provision of services to indigent defendants. 

 
B. The Buck Stops at the Counties for Indigent Defense Financing, Creating an 

Unfunded Mandate 
 

 Although approximately 30 states directly administer and fund indigent defense services 
at the trial level, Nevada does not.  Instead, Nevada commands that the various Nevada counties 
(including Carson City) fund Nevada’s indigent defense programs.  NRS 7.155 provides: 

 
The compensation and expenses of an attorney appointed to represent a 
defendant must be paid from the county treasury unless the proceedings are 
based upon a postconviction petition for habeas corpus, in which case the 
compensation and expenses must be paid from money appropriated to the Office 
of State Public Defender, but after the appropriation for such expenses is 
exhausted, money must be allocated to the Office of State Public Defender from 
the reserve for statutory contingency account for the payment of such 
compensation and expenses. 

 
(emphasis added).  No applicable NRS requires the State to pay indigent defense expenses.  
Notably, Assembly Bill (“AB”) 480 (2021) did not change NRS 7.155.  Thus, the buck stops at 
the Counties for indigent defense financing.   
 
 Through this Board, however, Nevada is taking steps to involve the State in funding 
indigent defense.  Under NRS 180.320(3), “the Board shall adopt regulations to establish a 
formula for determining the maximum amount that a county may be required to pay for the 
provision of indigent defense services.”  Through the formula, a maximum amount that a county 
should pay is determined, and the Department of Indigent Defense Services (“DIDS”) can seek 
funding for reimbursement to the county if the county spends more than that amount.  
Regulations, Section 16-18.  Similarly, if a corrective action plan is put in place for a county, 
DIDS may seek from the State reimbursement for any amounts that a county spends over the 
calculated maximum.  Id., Section 17. 
 
 While Carson City appreciates the steps that the Board is taking to develop a funding 
structure for indigent defense and limit Carson City’s expenditures on indigent defense, the 
problem with the current approach is that Carson City must spend, or plan to spend, the money 
first, before DIDS seeks reimbursement from the State.  But nothing, no statute, no regulation, no 
constitutional provision, and no case, requires the State to reimburse Carson City.  
Reimbursement is subject to the discretion, and the economic variation, of the State.  Because 
State funding is not guaranteed, any required expenditure of funds above the maximum amount 
calculated by DIDS constitutes an unfunded mandate.  
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C. DIDS’ Unfunded Mandate Conflicts with DIDS’ Mandate to Remove the 
Judiciary and Treat Indigent Defense Providers the Same as Prosecutors and 
Results in Unfettered Indigent Defense Access To A County Treasury 

 
 The argument that attorneys providing indigent defense services should be treated as 
prosecutors sounds great in theory, but is impossible to implement because of the 6th 
Amendment to the United State Constitution (“6th Amendment”) and NRS 7.115.   
 
 In historical practice, the Carson City District Attorney (“DA”) receives funds to 
prosecute cases from Carson City.  The DA receives a finite amount of funds, and must make 
calculated decisions on which cases to spend funds.  On some cases, the DA may not have 
sufficient funds available to spend on expenses that may be reasonable and necessary for the 
prosecution of a case.  The DA must make do with the allocated funds and make decisions as to 
which cases get funding.  To request more funds, the DA must ask the Board of Supervisors; and 
the Board of Supervisors can simply tell the DA, no.  The check and balance on the DA is the 
Board of Supervisors.  
 
 By contrast, and also in historical practice, an attorney providing indigent defense 
services received funds from Carson City.  Unless contracted for, the attorney must request 
approval of compensation and expenses from the trial court.  If the court approves the 
compensation, and if the expenses are reasonable and necessary for the representation of the 
indigent defendant, the court approves the expenses and Carson City pays the expenses.  The 
check and balance is the court; the Carson City Board of Supervisors has no discretion in the 
matter.  Carson City must pay the expenses approved by the Court.  NRS 7.155. 
 
 To make the indigent defense attorney exactly like a prosecutor would involve providing 
a fund to indigent defense attorneys and limiting them to spending only those funds for all 
defense cases.  But this would violate the 6th Amendment and NRS 7.115.  Under those laws, 
Carson City must compensate indigent defense attorneys, and must pay expenses that are 
reasonable and necessary for the representation.  Thus, Carson City is reluctant to simply provide 
a “budget” for DIDS to spend because DIDS is statutorily not limited to the budget. Thus, 
indigent defense attorneys and prosecutors cannot be treated the same because they have 
different checks and balances. 
 
 Because Carson City must compensate indigent defense attorneys, and must pay 
reasonable and necessary expenses, the effect of Regulation 23 and striving to treat the defense 
and the prosecution the same by eliminating the judiciary eliminates the judicial check and 
balance on the costs for indigent defense services.  Without the judiciary, or someone, as the 
check and balance, the defense can now approve their own expenses, which the Carson must 
pay.  This results in the indigent defense service providers having an unlimited budget, 
essentially free access to the county treasury, while the prosecution does not, because the Carson 
City Board of Supervisors can tell the prosecution, the DA, to take a hike. 
 
 To state this a different way, the problem is that the entity with oversight of the budget 
does not have oversight of the person spending the funds, and no independent oversight exists.  
Without the judiciary, in this case the source of independent oversight of expenditures of public 
dollars, the county must spend the money, while the State, through DIDS, authorizes spending 
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the money.  This disconnect where the budget authority does not have oversight of the spending 
authority, without independent oversight, is something that Carson City cannot permit; that is, 
Carson City cannot operate its budget when one line item in the budget is subject to unlimited 
expenditures that are not within the control of Carson City. 
 
 Exacerbating the situation is that the entity having the unlimited spending authority over 
Carson City’s budget is a State agency.  Carson City is unaware of any other situation in Nevada 
law where Carson City is asked to provide an unlimited spending authority to a State agency. 
 
 Solutions to the quagmire exist.  The first and the second options are to align the budget 
oversight and spending authority in the same entity – either in the State or Carson City.  To align 
the budget oversight with the State, NRS 7.155 must be repealed or amended to provide that the 
State must pay the compensation and expenses of an attorney appointed to represent a defendant.  
Similar to Michigan’s indigent defense laws, the local match from Carson City would be capped, 
and the State would be required to pay for indigent defense expenses over and above Carson 
City’s share.  See Michigan Common Law 780.993(8) through (12) (the Michigan Indigent 
Defense Act is attached hereto as Attachment 4).  Here, Carson City’s share would be capped, 
and the State would have oversight over DIDS, so the budget oversight and spending authority 
would be aligned. 
 
 The second solution, to align the budget oversight and spending authority in Carson City, 
can be accomplished by Carson City withdrawing from use of the State PD and establishing its 
own Office of the Public Defender (“CCPD”).  In this scenario, the Carson City Board of 
Supervisors would provide a budget to the CCPD, which would make the CCPD the most like 
the DA out of all of the options.  The Board of Supervisors would also have oversight of the 
CCPD’s expenditure of funds.  While Carson City may be forced, under the 6th Amendment and 
NRS 7.115, to pay expenses above and beyond the budget provided to the CCPD, if such 
occurred the Board of Supervisors could hold the CCPD to account for the funds if the CCPD 
spends exorbitant sums.  Here again, the budget oversight and spending authority are aligned. 
 
 The third solution is to leave the system as is, but provide independent checks and 
balances to requests for compensation and expenses.  This independent oversight could come 
from the judiciary or independent contractors hired by Carson City or DIDS.  Carson City has 
identified senior judges and judges pro tempore that would be able to review requests from 
attorneys for compensation and expenses.  This solution was approved by the Nevada Supreme 
Court.  Order, ADKT No. 411 (Nev. January 8, 2008).  The Court ordered that the approval of 
expenses should be performed, by among other people, “judges not directly involved in the 
case.”  Id.  Moreover, Senior District Court Judges are paid for by the Nevada Supreme Court, 
and Carson City has been advised that the Nevada Supreme Court has agreed to pay for Senior 
District Court Judges performing the review and approval or denial of requests for compensation 
and expenses for indigent defense services.  This appears to be a viable solution to expeditiously 
provide review and approval or denial of requests for compensation and expenses, while 
minimizing the costs that DIDS must attempt to recover from the State.  This also provides for a 
team approach to requests for compensation and expenses, which will expedite the requests.   
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 If the judiciary must truly be removed from the process of reviewing and approving 
requests for compensation and expenses, then Carson City can contract with the senior judges 
and judges pro tempore directly on a time and materials basis to approve these expenses.  This 
removes the judiciary, and the only issue is that this does not provide one “designee” for DIDS to 
appoint.  Carson City can provide an administrator, again Carson City would prefer to use Max 
Cortez, to be the point of contact for the attorneys making the requests and for the judges 
deciding the issue.  This will cost Carson City more because it will have to pay the senior judges 
and judges pro tempore directly (as opposed to the Nevada Supreme Court paying senior judges), 
but this will no longer involve the judiciary because this is a direct contract with Carson City. 
 

D. DIDS Has Ethical And Procedural Dilemmas In Reviewing Request For 
Compensation And Expenses, Which Will Lead to Confusion And Delay 
 

 As has been conveyed to Carson City, DIDS will likely object to any of the above options 
and insist that, if Carson City will not hire one person to do both clerical and attorney work, then 
DIDS will refuse to designate a designee and will require Carson City to use DIDS to review and 
approve or deny requests for compensation and expenses.  Unfortunately, DIDS has ethical and 
procedural dilemmas. 
 
 The first ethical conflict is that DIDS oversees the State PD, oversees the State PD’s 
handling of cases, and also approves the State PD’s request for expenses.  This allows DIDS to, 
for example, require the State PD to incur certain expenses to investigate a case in a certain 
manner, and then to approve the expenses and have Carson City pay, regardless of whether the 
expenses are reasonable and necessary to the representation.  This is at least an appearance of 
impropriety, if not an outright violation of governmental ethics. 
 
 The second ethical conflict is similar, but applies to DIDS oversight of private attorneys.  
Here, DIDS oversees the qualification of a private attorney, the selection of an attorney for a 
case, the compensation of an attorney for a case, the approval of expenses on the case, the review 
of whether the attorney is provided effective assistance of counsel in the case (including whether 
the attorney adequately investigated the case), and the removal of an attorney from the DIDS 
qualification list if the attorney is not, in DIDS view, providing effective assistance of counsel.  
Here, as with the State PD, DIDS has an ethical conflict because it has authority to require a 
private attorney to incur additional expenses, or face removal from the qualification list, and then 
to approve the expense.  Again, this is at least an appearance of impropriety, if not an outright 
violation of governmental ethics. 
 
 DIDS procedural dilemma is how compensation or expenses would be processed by 
Carson City once DIDS approves the payment.  Once approved, invoices for payment are entered 
into Carson City’s financial system and released to the Carson City Finance Department for 
review, final approval, and disbursement of check.  The Finance Department, however, is 
comfortable and familiar with court ordered payments.  Given a court order, Carson City will 
process the payment absent accounting irregularities.   
 
 However, if the Finance Department receives an invoice for payment from DIDS, the 
Finance Department must conduct an independent review of the invoice because the invoice is 
not court ordered, because the invoice is received from a State department without a contract 
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with Carson City, and due to the ethical concerns with DIDS approving requests for 
compensation and expenses from the State PD and private attorneys.  The problem is that the 
Finance Department has no experience with litigation and does not know whether an invoice 
reflects proper compensation or expenses that are reasonable and necessary for the 
representation.  In such a case, the Finance Department would usually ask its assigned civil 
Deputy District Attorney for assistance.  However, this must be foreclosed because the 
prosecution cannot approve the defense’s compensation and expenses.  Accordingly, this leaves 
the finance department with little option but to refuse to pay the invoice and to deny the request 
for compensation or expenses.  Under NRS 7.145, as amended by AB 480, the attorney 
providing indigent defense services will then file a motion in the trial court seeking to have the 
expense approved.  In the end, using DIDS to process requests for compensation and expenses 
will merely result in confusion and delay in the litigation, and ultimately end up in the exact spot 
DIDS is trying to avoid, the trial court. 
 
III. Conclusion 
 
 As recognized by the Nevada Supreme Court’s Indigent Defense Commission, Carson 
City has historically provided quality indigent defense representation.  Carson City is concerned 
with maintaining that high quality of representation for indigent defendants in the municipality.  
Carson City respectfully requests that the Board consider Carson City’s concerns and help 
Carson City continue to provide quality indigent defense.  Carson City is available to work with 
the Board on any edit, compromise, or resolution that the Board may be willing to consider. 
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Attachment 2 
 

Carson City Comments and Suggested Edits  
to the Revised Proposed Permanent Regulation  

of the Board of Indigent Defense Services 
 
 
Financial Disclosure in the Notice of Intent to Act Upon a Regulation  
 
3. The estimated economic effect of the regulation on the business which it is to regulate and on 
the public. These must be stated separately and, in each case, must include: 
(a.) Adverse Effect; 
a. Immediate effect: Attorneys may have an increase in duties with the time-keeping requirement 
dependent upon whether they were previously required to keep time. Overall, the Department 
has determined that the proposed regulation does not have an adverse economic impact on small 
businesses. 
b. Long-term effect: Attorneys may have an increase in duties with the time-keeping requirement 
dependent upon whether they were previously required to keep time. Overall, the Department 
has determined that the proposed regulation does not have an adverse economic impact on small 
businesses. 
 
Comment:  The regulations clearly have an impact on small businesses.  The Revised Proposed 
Permanent Regulation (“regulations”) of the Board of Indigent Defense Services (“Board”) 
require attorneys who do not keep statistics or time sheets to keep those records, and require all 
attorneys to use the time tracking software provided by the Department of Indigent Defense 
Services (“DIDS”).  Attorneys are small businesses.  Carson City’s conflict counsel have 
informed Carson City that the DIDS regulations take an additional 25 percent of their time, or 2 
hours a day, to comply with.  This is a significant amount of time for a small business.  The 
Board may wish to amend this statement of economic impact on small businesses and consider 
whether the impact of these regulations on small businesses can be minimized. 
 
Section 3 
 
Sec. 3. ''Attorney" means an attorney who provides indigent defense services. 
 
Comment:  Indigent defense services, defined under NRS 180.004, means services provided to 
an indigent person who is charged with a public offense, or an indigent child who is alleged to be 
delinquent or in need of supervision.  However, counties are also required to provide counsel to 
juveniles or indigent adults under NRS 62D.100 (parents of an indigent child who is alleged to 
be delinquent or in need of supervision), NRS 128.100 (children and parents in proceedings to 
terminate parental rights), NRS 432B.420 (children and parents in abuse and neglect actions), 
and NRS 433A.270 (adults facing involuntary commitment).  While it has been suggested that 
Carson City have one plan for “indigent defense services” and another plan for the provision of 
legal representation in other cases, it makes little sense to have two different programs for the 
same thing, the selection and appointment of counsel and the approval of expenses. 
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 Carson City requests that the Board consider allowing indigent defense services plans to 
cover selection and appointment of counsel and the approval of expenses in all cases, with the 
necessary reporting and compliance covering “indigent defense services.”  This would 
necessarily require selection of counsel and approval of expenses to be performed by a person at 
the county, as Carson City has been informed that DIDS is unable to perform those services in 
cases involving the provision of indigent representation outside of NRS 180.004. 
 
Section 17 
 
Sec. 17.  1.  A county may seek state contributions for the provision of indigent defense services 
in excess of the maximum county contribution, as calculated pursuant to section 16 of this 
regulation, through: 
(a) The submission of the annual report containing the plan for the provision of indigent defense 
services for the county for the next fiscal year as required pursuant to subsection 2 of NRS 
260.070; or 
(b) Pursuant to NRS 180.450, a request by the Executive Director to the Interim Finance 
Committee for an allocation from the Contingency Account pursuant to NRS 353.266 to address 
immediate needs in a corrective action plan. 
2.  In accordance with the duty of the Board to review and approve the budget for the 
Department pursuant to paragraph (j) of subsection 1 of NRS 180.320, any state contribution 
requested by a county is subject to the approval of the Board. Any disagreement with respect to a 
plan for the provision of indigent defense services or state contributions necessary to comply 
with sections 2 to 45, inclusive, of this regulation will be resolved by the Board. 
3.  A county seeking state contributions pursuant to subsection 1 must submit to the Department 
a financial status report, certified by the board of county commissioners or its designee and in a 
form approved by the Department, not later than 15 days after the end of each calendar quarter. 
 
Comment:  As discussed in Carson City’s letter regarding the regulations, Attachment 1, this is 
not a mandatory State contribution, and Carson City must pay any increases in costs for a Plan 
and then hope to be reimbursed at the discretion of the State.  See NRS 7.155.  Carson City 
suggests that the Board consider provisions similar to Michigan Common Law 780.993 (the 
Michigan Indigent Defense Commission Act is attached hereto as Attachment 3, which provides:  
 

(8) An indigent criminal defense system must not be required to provide 
funds in excess of its local share.  The MIDC shall provide grants to indigent 
criminal defense systems to assist in bringing the systems into compliance with 
minimum standards established by the MIDC. 
(9) An indigent criminal defense system is not required to expend its local share if 
the minimum standards established by the MIDC may be met for less than that 
share, but the local share of a system that expends less than its local share under 
these circumstances is not reduced by the lower expenditure. 
(10) This state shall appropriate funds to the MIDC for grants to the local units of 
government for the reasonable costs associated with data required to be collected 
under this act that is over and above the local unit of government's data costs for 
other purposes. 
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(11) Within 180 days after receiving funds from the MIDC under subsection (8), 
an indigent criminal defense system shall comply with the terms of the grant in 
bringing its system into compliance with the minimum standards established by 
the MIDC for effective assistance of counsel. The terms of a grant may allow an 
indigent criminal defense system to exceed 180 days for compliance with a 
specific item needed to meet minimum standards if necessity is demonstrated in 
the indigent criminal defense system's compliance plan. The MIDC has the 
authority to allow an indigent criminal defense system to exceed 180 days for 
implementation of items if an unforeseeable condition prohibits timely 
compliance.  
(12) If an indigent criminal defense system is awarded no funds for 
implementation of its plan under this act, the MIDC shall nevertheless issue to the 
system a zero grant reflecting that it will receive no grant funds. 

 
(emphasis added).   
 
Carson City also suggests that the Board may wish to consider whether to eliminate NRS 7.155 
and have indigent defense services become State funded. 
 
Section 18 
 
Sec. 18.  1.  Any state contributions for the provision of indigent defense services must be 
provided for: 
(a) One fiscal year; and 
(b) The express purpose of complying with applicable indigent defense standards and 
regulations and improving the provision of indigent defense services in a county. 
2.  If a county reaches its maximum contribution for the provision of indigent defense services as 
determined in accordance with section 16 of this regulation, state contributions for the provision 
of indigent defense services will be provided to the county treasury by reimbursement, up to the 
amount approved by the Board and the Legislature in the county's plan for indigent defense 
services, upon the quarterly submission of the financial status report of the county in accordance 
with subsection 3 of section 17 of this regulation. 
3.  If a county reaches the maximum state contributions approved by the Board in accordance 
with section 17 of this regulation, any additional state contributions necessary for the provision 
of indigent defense services must, in accordance with NRS 180.450, be sought by a corrective 
action plan pursuant to a request by the Executive Director to the Interim Finance Committee 
for an allocation from the Contingency Account pursuant to NRS 353.266. 
4.  Any unencumbered or unexpended balance of state contributions remaining at the end of the 
fiscal year lapses and reverts to the available balance of the fund from which it was 
appropriated. 
5.  As used in this section, ''fiscal year" means the period beginning on July 1 of a given year and 
ending on June 30 of the following year. 
 
Comment: See comments to Section 17. 
 



Page 4 of 20 
 

Section 21 
 
Sec. 21.  A plan for the provision of indigent defense services must be designed to promote the 
integrity of the relationship between an attorney and a client. The plan and any attorneys 
providing indigent defense services pursuant to the plan must be free from political and undue 
budgetary influence and be subject to judicial supervision only in the same manner and to the 
same extent as retained counsel or a prosecuting attorney. 
 
Comment:  As explained in more detail Carson City’s letter regarding the regulations, 
Attachment 1, as the “judicial supervision” portion of this section is applied, this section 
eviscerates the method by which Carson City selects counsel, and removes independent 
oversight of the compensation and expenses of attorneys providing indigent defense services, 
while giving those same attorneys unfettered access to the county treasury. 
 
Carson City requests that the Board consider permitting the court clerk’s involvement in the 
indigent defense process under tightly controlled circumstances.  Under the proposed regulation, 
the Carson City Board of Supervisors and DIDS would “select” the conflict counsel and private 
attorneys to be on the respective lists, and the court clerk’s office would perform the clerical 
function of applying the rubric and merely picking the next attorney on the list.  For example, in 
Carson City’s proposed indigent defense services plan, the court clerk’s office would assign the 
Nevada State Public Defender’s Office (“State PD”) first, or if they are conflicted the next 
conflict counsel on the list of contracted conflict counsel, or if conflict counsel is conflicted the 
next counsel on the list of DIDS approved attorneys that meets Carson City’s Plan.  This would 
enable Carson City to use its experienced clerks to continue to provide counsel to indigent 
defendants within 24 hours of a court order for appointed counsel. 
 
Carson City also requests that the Board permit the judiciary, specifically a senior judge or a 
judge pro tempore, to provide independent oversight of compensation and expenses for attorneys 
providing indigent defense services.  This provides several benefits.  First, it provides an 
expeditious, independent review of compensation and expenses outside of the trial court.  
Second, it provides a check and balance for the attorneys providing indigent defense, just as the 
prosecutor has in the Board of Commissioners/Supervisors.  Finally, the Nevada Supreme Court 
has agreed to pay for Senior Judges when they consider requests for compensation and expenses, 
alleviating Carson City and DIDS from having to appropriate funds for that function. 
 
Also, as explained in more detail in comment to Section 23, the Nevada Supreme Court regulates 
the practice of law.  Section 21 goes beyond Nevada Indigent Defense Standards of Performance 
adopted by the Nevada Supreme Court in ADKT 411 on October 16, 2008.  It is unclear if the 
Board can adopt standards different from those adopted by the Nevada Supreme Court.  State v. 
Second Jud. Dist. Ct., 116 Nev. 953, 960-961, 11 P.3d 1209, 1213 (2000) (“And, to reiterate, to 
the extent that any legislative regulation in this area contradicts the judiciary's exercise of its 
inherent power, the latter prevails.”).  The Board may wish to review its regulations in light of 
separation of powers, and seek Nevada Supreme Court approval of the regulations. 
 
Carson City suggests revising Section 21 as follows: 
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Sec. 21.  1.  A plan for the provision of indigent defense services must be designed 
to promote the integrity of the relationship between an attorney and a client.  
2.  Except as otherwise provided in this Chapter, [The plan and any] attorneys 
providing indigent defense services [pursuant to the plan must] should be free 
from political and undue budgetary influence and should be subject to judicial 
supervision only in the same manner and to the same extent as retained counsel 
or a prosecuting attorney.   
3.  Personnel in a court clerk’s office may perform clerical tasks for indigent 
defense services, including: 
(a)  the assignment of counsel for appointment to a case if: 
 (1)  judges are not involved in and do not oversee the assignment of 
counsel; 
 (2)  the assignment of counsel is made according to a pre-determined 
method that complies with this regulation and is according to the Plan of the 
county; and 
 (3)  the assignment of conflict counsel or private attorneys is made from 
lists provided by the county, for conflict counsel, or by the Department, for 
private attorneys;  
(b)  the entry of approved compensation and expenses into a county’s financial 
system for review of the compensation and expenses by the county finance 
department and payment of the compensation and expenses; and 
(c)  any other clerical task approved by the Board in a county’s plan. 
4.  A judge, senior judge, or judge pro tempore may approve compensation and 
expenses for indigent defense attorneys if: 
(a)  the judge, senior judge, or judge pro tempore is not the trial judge;  
(b)  the process for the submission of requests for compensation and expenses is 
not a part of the case file and is treated as confidential until a final order or 
judgment is entered; and 
(c) the process is approved by the Board in a county’s plan. 

 
Section 23 
 
Sec. 23.  1.  A plan for the provision of indigent defense services must set forth the process of 
screening for indigency that is necessary for the judicial determination of eligibility for 
appointed counsel.  The process of screening for indigency must: 
(a)  Occur [before] prior to, or at, the earlier of the initial arraignment or appearance and not 
later than 48 hours after the arrest of the defendant; and 
(b)  [Exclude the judiciary; and 
(c)]  Describe the person or agency responsible for the screening. 
2.  After such screening and upon a judge, justice of the peace or master finding that a defendant 
is eligible for appointed counsel in accordance with subsection 3 of NRS 171.188, the plan must 
provide for the prompt appointment of counsel.  If a public defender is disqualified from 
providing representation, a plan must provide for the selection of another attorney in 
accordance with NRS 7.115 and 171.188. 
3.  If a county uses attorneys who are independent contractors in lieu of an office of public 
defender or if the public defender is disqualified, a plan must describe how attorneys are 
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assigned cases. The distribution of cases may be made on a rotational basis or in accordance 
with another method that ensures the fair distribution of cases. 
4.  A plan for indigent defense services must require that an attorney be present at initial 
appearances and arraignments and be prepared to address appropriate release conditions in 
accordance with all relevant laws, rules of criminal procedure and caselaw. A timely initial 
appearance or arraignment must not be delayed pending a determination of the indigency of a 
defendant. A plan should ensure the presence of counsel at all other critical stages, whether in 
court or out of court. 
5.  This section must not be construed to preclude a defendant from waiving the appointment of 
an attorney in accordance with subsection 1 of NRS 171.188. 
 
Comment:  Carson City acknowledges that a Plan should establish the process by which counsel 
is selected and compensated, and that it is appropriate for the Board’s regulations to address what 
should be in the Plan.  However, Carson City has no authority to regulate attorneys or the 
practice of law, and forcing Carson City to include such terms in its Plan is ultimately 
ineffectual.  Thus, Carson City requests that the Board directly regulate an attorney or the 
practice of law itself, to the extent that it can do so, instead of forcing Carson City to regulate 
through its Plan.   
 
Also, Section 23(4) regulates the practice of law by directing an attorney to take certain actions 
when practicing law.  This violates separation of powers because the Nevada Supreme Court has 
the power to regulate the practice of law.  Galloway v. Truesdell, 83 Nev. 13, 23, 422 P.2d 237, 
244 (1967) (“[T]here are regulating and licensing powers of the Judicial Department that are 
within the province of the judicial function, i.e., licensing attorneys to practice law; prescribing 
rules of professional conduct for attorneys and judges; disbarring attorneys; promulgating and 
prescribing any and all rules necessary or desirable to handle the business of the courts or their 
judicial functions.”); see also State, 116 Nev. at 959-63, 11 P.3d at 1212-15; State Bar v. 
Claiborne, 104 Nev. 115, 211-12, 756 P.2d 464, 526-27 (1988) (“This court has inherent power 
over the admission, suspension, and disbarment of attorneys . . .”); Goldberg v. Eighth Jud. Dist. 
Ct., 93 Nev. 614, 615-17, 572 P.2d 521, 522 (1977); Supreme Court Rule (“SCR”) 250 (setting 
experience requirements for capital cases).  The Nevada Supreme Court has established 
standards for representation of indigent persons.  Order, ADKT 0411 (Nev. Oct. 16, 2008) 
(establishing standards for the provision of indigent defense services in Nevada).  To the extent 
that this provision goes beyond what the Nevada Supreme Court has established, the Board may 
wish to consider working with the Nevada Supreme Court to implement new standards or 
updated standards, or seeking the approval of the Nevada Supreme Court of the Board’s 
standards.   
 
Moreover, the directive to Carson City to regulate the initial appearance and the presence of 
counsel at hearings directly conflicts with the Nevada Indigent Defense Standards of 
Performance adopted by the Nevada Supreme Court in ADKT 411 on October 16, 2008.  
Standard 2-2(c)(1) provides that “The appointing authority shall not interfere with counsel's legal 
representation.”  However, by setting requirements for counsel’s appearance at arraignments or 
hearings, Carson City is interfering with counsel’s legal representation.  Accordingly, to the 
extent that this regulation requires Carson City to regulate counsel’s legal representation, the 
regulations appear to conflict with established Nevada Supreme Court orders, and this violates 
separation of powers.  State, 116 Nev. at 960-961, 11 P.3d at 1213. 
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Recognizing this conflict, Michigan has incorporated the Michigan court system into the 
approval process of its regulations.  Mich. Common Law 780.985(3) (“The MIDC shall propose 
minimum standards for the local delivery of indigent criminal defense services providing 
effective assistance of counsel to adults throughout this state. These minimum standards must be 
designed to ensure the provision of indigent criminal defense services that meet constitutional 
requirements for effective assistance of counsel. However, these minimum standards must not 
infringe on the supreme court's authority over practice and procedure in the courts of this state as 
set forth in section 5 of article VI of the state constitution of 1963.”); see also Minimum 
Standards for Indigent Criminal Defense Services; Michigan Indigent Defense Commission 
(August 2021) (stating that the approved standards were “conditionally approved by the Court”) 
(attached here to as Attachment 4). 
 
Also, Section 23(4) regulates the court itself, and thus violates separation of powers, when it 
states: “A timely initial appearance or arraignment must not be delayed pending a determination 
of the indigency of a defendant.”  Carson City has no authority over the scheduling of an initial 
appearance in a court.  The court has the inherent power to govern cases before it, State, 116 
Nev. at 960-61, 11 P.3d at 1213 (“[T]he judiciary, as a coequal branch of government, has 
inherent powers to administer its affairs, which include rule-making and other incidental powers 
reasonable and necessary to carry out the duties required for the administration of justice.”), and 
while, in general, an initial appearance should not be delayed pending a determination of 
indigency, in certain cases a court might delay the initial appearance pending the determination 
of indigency based on case specific circumstances.  This is within the power of the court, and 
there is nothing Carson City can do to cabin the court’s discretion. 
 
Carson City suggests revising Section 23 as follows: 
 

Sec. 23.  1.  A plan for the provision of indigent defense services must set forth the 
process of screening for indigency that is necessary for the judicial determination 
of eligibility for appointed counsel.  The process of screening for indigency must: 
(a)  Occur prior to, or at, the earlier of the initial arraignment or appearance and 
not later than 48 hours after the arrest of the defendant; and 
(b)  Describe the person or agency responsible for the screening. 
2.  After such screening and upon a judge, justice of the peace or master finding 
that a defendant is eligible for appointed counsel in accordance with subsection 3 
of NRS 171.188, the plan must provide for the prompt appointment of counsel. If a 
public defender is disqualified from providing representation, a plan must provide 
for the selection of another attorney in accordance with NRS 7.115 and 171.188. 
3.  If a county uses attorneys who are independent contractors in lieu of an office 
of public defender or if the public defender is disqualified, the [a plan must 
describe how attorneys are assigned cases. The] distribution of cases must [may] 
be made on a rotational basis or in accordance with another method that ensures 
the fair distribution of cases. 
4.  An [A plan for indigent defense services must require that an] attorney must 
be present at initial appearances and arraignments and be prepared to address 
appropriate release conditions in accordance with all relevant laws, rules of 
criminal procedure and caselaw. A timely initial appearance or arraignment must 
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not be delayed pending a determination of the indigency of a defendant. Counsel 
must be present [A plan should ensure the presence of counsel] at all [other] 
critical stages, whether in court or out of court. 
5.  This section must not be construed to preclude a defendant from waiving the 
appointment of an attorney in accordance with subsection 1 of [NRS 171.188.] 
NRS 171.188, or to preclude an appointed attorney from exercising his or her 
professional judgment to waive an initial hearing. 

 
Section 24 
 
Sec. 24. A plan must: 
1.  Seek to provide, through cooperation with local agencies, necessary resources and 
accommodations for private discussions between an attorney and a client in courthouses, jails, 
prisons, detention centers and other places where a client must confer with an attorney; and 
2.  Provide a description of such resources and accommodations. 
 
Comment: For the same reasons stated in the comment to Section 23, Carson City suggests 
revising this section as follows: 
 

Sec. 24. A county must [A plan must: 
1.  Seek to] provide, through cooperation with local agencies, necessary 
resources and accommodations for private discussions between an attorney and a 
client in courthouses, jails, prisons, detention centers and other places where a 
client must confer with an attorney. [attorney; and 
2.  Provide a description of such resources and accommodations.] 

 
 
Section 25 
 
Sec. 25.  1.  A plan for the provision of indigent defense services must ensure that an attorney 
has the resources to: 
(a)  Conduct an independent investigation of the charges filed against a client as promptly as 
practicable and, if appropriate, retain an investigator to assist with the defense of the client; and 
(b)  Request the assistance of experts when such assistance is reasonably necessary to prepare 
the defense of a client. 
2. In accordance with paragraph (e) of subsection 2 of NRS 180.320, it is recommended that a 
plan provide for the payment of expenses related to trial, including, without limitation, expenses 
for expert witnesses and investigators, in the following manner: 
(a)  In a county whose population is less than 100,000: 
 (1)  By excluding the judiciary from the payment of reasonably necessary investigative, 
expert or other case-related expenses for providers of indigent defense services. 
 (2)  If the office of public defender is created pursuant to chapter 260 of NRS, by 
providing a budget for investigative, expert and other case-related expenses that is administered 
by the public defender. 
 (3)  If public defense services are provided by independent contractors, by providing a 
budget for case-related expenses that is administered by the Department or its designee and that 
includes a mechanism for judicial review of any modified or denied requests. 
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 (4)  If the public defender has been disqualified, by providing a budget for case-related 
expenses that is administered by the Department or its designee and that includes a mechanism 
for judicial review. A budget provided pursuant to this subparagraph and subparagraph (3) may 
be the same budget 
 (5)  To ensure the prompt approval of frequent and necessary case-related expenses, by 
providing for the automatic approval of case-related expenses up to $2,500. 
(b)  In a county whose population is 100,000 or more, in accordance with the determination of 
the county. 
 
Comment: The standard in Section 25(1)(b) does not track the requirements for the approval of 
expenses.  For consistency, and so that a new standard is not inadvertently created, Carson City 
suggests that Section 25(1)(b) be revised as follows: 
 

Sec. 25.  1.  A plan for the provision of indigent defense services must ensure that 
an attorney has the resources to: 
(a)  Conduct an independent investigation of the charges filed against a client as 
promptly as practicable and, if appropriate, retain an investigator to assist with 
the defense of the client; and 
(b)  Request the assistance of experts when such assistance is reasonable and 
[reasonably] necessary to prepare the defense of a client. 

 
Section 26 
 
Sec. 26.  1.  A plan for the provision of indigent defense services must ensure, to the greatest 
extent possible, consistency in the representation of indigent defendants so that the same 
attorney represents a defendant through every stage of the case without delegating the 
representation to others, except that administrative and other tasks which do not affect the rights 
of the defendant may be delegated.  
2.  The provisions of subsection 1 do not preclude a county from using a single attorney or 
rotation of attorneys to provide representation to an indigent defendant at an initial appearance 
or arraignment, but any such attorney should, to the extent possible, discuss only matters 
pertaining to the initial appearance or arraignment to avoid creating a conflict of interest. 
 
Comment: For the same reasons stated in the comment to Section 23, Carson City suggests 
revising this section as follows: 
 

Sec. 26.  1.  [A plan for the provision of indigent defense services must ensure, to] 
To the greatest extent possible, to ensure consistency in the representation of 
indigent defendants, [defendants so that] the same attorney should represent 
[represents] a defendant through every stage of the case without delegating the 
representation to others, except that administrative and other tasks which do not 
affect the rights of the defendant may be delegated. 
2.  The provisions of subsection 1 do not preclude a county from using a single 
attorney or rotation of attorneys to provide representation to an indigent 
defendant at an initial appearance or arraignment, but any such attorney should, 
to the extent possible, discuss only matters pertaining to the initial appearance or 
arraignment to avoid creating a conflict of interest. 
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Section 27 
 
Sec. 27.  1.  A plan for the provision of indigent defense services must require that representation 
be provided in a professional, skilled manner consistent with all applicable laws, regulations 
and rules of professional conduct and the Nevada Indigent Defense Standards of Performance 
set forth in ADKT No. 411 of the Nevada Supreme Court. 
2.  Any plan or contract for the provision of indigent defense services must require the attorney 
representing the defendant to: 
(a)  Advise each client not to waive any substantive rights or plead guilty at the initial 
appearance unless doing otherwise is in the best interest of the client; and 
(b)  Make all reasonable efforts to meet with each client within the first 7 days following the 
assignment of the case and, unless there are no significant updates in the client's case, every 30 
days thereafter. 
3. A plan for the provision of indigent defense services in a county whose population is less than 
100,000 must ensure that any client surveys authorized by the Board are provided to a client at 
the conclusion of his or her representation by an attorney. 
 
Comment: For the same reasons stated in the comment to Section 23, Carson City suggests 
revising this section as follows: 
 

Sec. 27.  1.  An attorney must provide indigent defense representation [A plan 
for the provision of indigent defense services must require that representation be 
provided] in a professional, skilled manner consistent with all applicable laws, 
regulations and rules of professional conduct and the Nevada Indigent Defense 
Standards of Performance set forth in ADKT No. 411 of the Nevada Supreme 
Court. 
2.  An attorney providing indigent defense services must: [Any plan or contract 
for the provision of indigent defense services must require the attorney 
representing the defendant to:] 
(a)  Advise each client not to waive any substantive rights or plead guilty at the 
initial appearance unless doing otherwise is in the best interest of the client; and 
(b)  Make all reasonable efforts to meet with each client within the first 7 days 
following the assignment of the case and, unless there are no significant updates 
in the client's case, every 30 days thereafter. 
3.  An attorney providing [A plan for the provision of] indigent defense services 
in a county whose population is less than 100,000 must ensure that any client 
surveys authorized by the Board are provided to a client at the conclusion of his 
or her representation by an attorney. 

 
Section 28 
 
Sec. 28. As used in sections 28 to 37, inclusive, of this regulation, unless the context otherwise 
requires, "CLE" means continuing legal education as discussed in Nevada Supreme 
Court Rules 205 to 215, inclusive. 
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Comment:  This section contains clerical errors from converting the temporary regulations to 
permanent regulations.  This section should refer to sections 30 to 39, not sections 28 to 37. 
 
Section 29 
 
Sec. 29. The provisions of sections 28 to 37, inclusive, of this regulation apply only to the 
provision of indigent defense services in counties whose population is less than 100,000. 
 
Comment:  This section contains clerical errors from converting the temporary regulations to 
permanent regulations.  This section should refer to sections 30 to 39, not sections 28 to 37. 
 
Section 31 
 
Sec. 31.  1.  An attorney who seeks to provide indigent defense services to a person charged with 
a misdemeanor must: 
(a) Be licensed to practice law in the State of Nevada; and 
(b) Have sufficient training or experience to provide competent representation. 
2. An attorney who is beginning to provide indigent defense services in misdemeanor matters is 
encouraged to consider seeking the participation of a supervising or more experienced attorney 
before undertaking representation in a jury trial involving a misdemeanor offense or a 
misdemeanor offense for which the penalty can be enhanced and, if applicable, make a motion 
for the appointment of such an additional attorney pursuant to NRS 260.060, as amended by 
section 17 of Assembly Bill No. 480, chapter 380, Statutes of Nevada 2021, at page 2270. 
 
Comment:  This section is regulating the practice of law by setting standards for required 
experience to practice indigent defense.  This violates separation of powers because the Nevada 
Supreme Court has the power to regulate the practice of law.  State, 116 Nev. at 959-63, 11 P.3d 
at 1212-15; State Bar, 104 Nev. at 211-12, 756 P.2d at 526-27; Goldberg, 93 Nev. at 615-17, 572 
P.2d at 522; Galloway, 83 Nev. at 23, 422 P.2d at 244; SCR 250. 
 
While setting experience standards for attorneys providing indigent defense services may be 
worthwhile, the Board may wish to consider working with the Nevada Supreme Court to 
implement the standards by Supreme Court Rule, or with the approval of the Nevada Supreme 
Court.  
 
Also, Section 31(1)(b) is unavoidably vague.  The Board may wish to clarify what is meant by 
“sufficient training or experience.”  
 
Section 32 
 
Sec. 32. An attorney who seeks to provide indigent defense services to a person charged with a 
category B felony for which the maximum penalty is 10 years or less, a category C, D or E felony 
or a gross misdemeanor must: 
1. Meet the following requirements: 
(a)  Be licensed to practice law in the State of Nevada; and 
(b)  Have been trial counsel, alone or with other trial counsel, in two or more bench or jury 
trials that were tried to completion; or 
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2. As determined by the Department, demonstrate experience and skills that are equivalent to the 
requirements set forth in subsection 1. 
 
Comment:  See comment to Section 31. 
 
Section 33 
 
Sec. 33. An attorney who seeks to provide indigent defense services to a person charged with a 
non-capital category A felony or a category B felony for which the maximum penalty is more 
than 10 years must: 
1. Meet the following requirements: 
(a) Be licensed to practice law in the State of Nevada; 
(b) Have practiced criminal law for 3 full years, either as a prosecutor, provider of indigent 
defense services or retained counsel; and 
(c) Have been trial counsel, alone or with other trial counsel, and handled a significant portion 
of three felony jury trials that were tried to completion; or 
2. As determined by the Department, demonstrate experience and skills that are equivalent to the 
requirements set forth in subsection 1, have a significant record of quality representation in 
criminal trials and have the ability to handle complex felony matters. 
 
Comment:  See comment to Section 31. 
 
Section 34 
 
Sec. 34. An attorney who seeks to provide indigent defense services to a person charged with or 
convicted of a category A felony in which the death penalty is or may be sought or has been 
imposed must meet the criteria set forth in Supreme Court Rule 250. 
 
Comment:  See comment to Section 31.  However, this section may not violate separation of 
powers because it restates SCR 250. 
 
Section 35 
 
Sec. 35. An attorney who seeks to represent a person in a direct appeal of a non-capital 
felony must: 
1.  Be licensed to practice law in the State of Nevada; and 
2.  Have sufficient training or experience to provide competent representation. 
 
Comment:  See comment to Section 31, including the comment regarding “sufficient training or 
experience.” 
 
Section 36 
 
Sec. 36.  1.  An attorney who seeks to represent a juvenile who is alleged to be delinquent or in 
need of supervision must: 
(a)  Be licensed to practice law in the State of Nevada; 
(b)  Have the knowledge and skills necessary to represent a child diligently and effectively; 
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and 
(c)  Be familiar with: 
 (1)  The department of juvenile justice services in the county and other relevant state and 
local programs; 
 (2)  Issues concerning competency and child development; 
 (3) Issues concerning the interaction between an attorney and a client; and 
 (4) Issues concerning school-related conduct and zero-tolerance policies specific to 
juvenile representation. 
2.  An attorney who seeks to represent a child in a certification proceeding pursuant to NRS 
62B.390 additionally must have litigated at least two criminal jury trials or be assisted by 
other counsel with requisite experience. 
3. As used in this section, "department of juvenile justice services" has the meaning 
ascribed to it in NRS 201.555. 
 
Comment:  See comment to Section 31, including the comment regarding “sufficient training or 
experience” in relation to “knowledge and skills.” 
 
Section 37 
 
Sec. 37.  1.  In addition to any other requirements provided by law or this chapter, an attorney 
must: 
(a)  Have reasonable knowledge of substantive Nevada and federal law, constitutional law, 
criminal law and criminal procedure, the rules of evidence, the rules of appellate procedure, 
ethical rules, local rules and practices and changes and developments in the law. As used in this 
paragraph, "reasonable knowledge" means knowledge possessed by an attorney who provides 
competent representation to a client in accordance with Rule 1.1 of the Nevada Rules of 
Professional Conduct; 
(b)  Have reasonable knowledge of the forensic and scientific issues that can arise in a criminal 
case and the legal issues concerning defenses to a crime and be reasonably able to litigate such 
issues effectively; and 
(c)  Be reasonably able to use the office technology that is commonly used in the legal 
community and the technology that is used within the applicable court system and thoroughly 
review materials that are provided in an electronic format. 
2.  An attorney shall: 
(a)  Complete, on an annual basis, a minimum of 5 hours of CLE courses relevant to indigent 
defense services; 
(b)  Except as otherwise provided in subsection 3, submit proof of compliance with the CLE 
requirements in paragraph (a) to the Department before January 1 each year by submitting a 
copy of the annual transcript for the attorney from the State of Nevada Board of Continuing 
Legal Education: 
 (1)  By mail; or 
 (2)  Electronically, as provided on the website of the Department; and 
(c)  Follow the minimum standards of the Board in determining which CLE courses are relevant 
to the provision of indigent defense services. 
3.  Any CLE courses provided by the Department count toward satisfaction of the annual CLE 
requirement set forth in subsection 2. If an attorney satisfies the annual CLE requirement 
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through CLE courses provided by the Department, the annual submission of proof of compliance 
with the CLE requirements required by paragraph (b) of subsection 2 is waived. 
 
Comment:  This section violates separation of powers.  The Board and the Nevada Legislature do 
not have the power to promulgate CLE requirements for attorneys.  The Nevada Supreme Court 
governs the practice of law in Nevada, State, 116 Nev. at 959-63, 11 P.3d at 1212-15; State Bar, 
104 Nev. at 211-12, 756 P.2d at 526-27; Goldberg, 93 Nev. at 615-17, 572 P.2d at 522; 
Galloway, 83 Nev. at 23, 422 P.2d at 244, and it alone can enact CLE requirements for attorneys.   
 
The Board may wish to consider proposing CLE requirements for attorneys providing indigent 
defense services to the Nevada Supreme Court for adoption in SCR 210 through an 
administrative docket before the Nevada Supreme Court. 
 
Also, Section 37(2)(c) is vague.  Rather than making attorneys providing indigent defense 
services guess as to which CLE courses are appropriate for indigent defense service providers, 
the Board may wish to allow an attorney to request a determination from DIDS as to whether a 
CLE course meets the indigent defense requirement.  This issue also illustrates the separation of 
powers problem; if the CLE requirement is promulgated by the Nevada Supreme Court and 
implemented by the Nevada State Bar and the Nevada Board of Continuing Legal Education, 
these questions should be directed to the State Bar or Board of CLE, as with any other CLE 
question. 
 
Also, this section appears to suffer from structural errors.  “Reasonable knowledge” is defined in 
Section 37(1)(a) and limited to that paragraph, but “reasonable knowledge” is also used in 
Section 37(1)(b) and “reasonably able” is used in Section 37(1)(b) and Section 37(1)(c).  The 
Board may wish to consider appropriately defining “reasonable knowledge” and “reasonably 
able” in Sections 37(1)(b) and (c). 
 
Section 40 
 
Sec. 40.  The terms of any contract between a county and an attorney who provides indigent 
defense services as an independent contractor must avoid any actual or apparent financial 
disincentives to the obligation of the attorney to provide clients with competent legal services. 
Such a contract must include, without limitation, the following: 
1.  The identification of the contracting authority and each attorney subject to the contract. 
2.  The terms of the contract, including, without limitation, the duration of the contract, any 
provision for renewal and any provision for terminating the contract by a party. 
3.  The category of cases in which each attorney subject to the contract is to provide services. 
4.  The minimum qualifications for each attorney subject to the contract, which must be equal to 
or exceed the qualifications required by sections 2 to 45, inclusive, of this regulation, and a 
requirement that each attorney maintain the applicable qualifications during the entire term of 
the contract. If a contract covers services provided by more than one attorney, the qualifications 
may be graduated according to the seriousness of offense, and each attorney must be required to 
maintain only those qualifications established for the offense levels for which the attorney is 
approved to provide indigent defense services. 
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5.  The identification of each attorney who will provide legal representation in each category of 
case covered by the contract and a provision that ensures consistency in representation in 
accordance with section 26 of this regulation. 
6.  A provision establishing the maximum workload that each attorney may be required to handle 
pursuant to the contract based upon the applicable guidelines established by the Board pursuant 
to section 42 of this regulation and a provision requiring the reporting of indigent defense data 
in accordance with sections 43 and 44 of this regulation. 
7.  In accordance with section 27 of this regulation, a requirement that each attorney provide 
legal representation to all clients in a professional, skilled manner consistent with all applicable 
laws, regulations and rules of professional conduct and the Nevada Indigent Defense Standards 
of Performance set forth in ADKT No. 411 of the Nevada Supreme Court. 
8.  The statement of a policy that ensures that an attorney does not provide representation to a 
defendant when doing so would involve a conflict of interest. 
9.  A provision regarding how investigative services, expert witnesses and other case related 
expenses that are reasonably necessary to provide competent representation will be made in 
accordance with all applicable laws and regulations.  If different from a county’s Plan. 
10.  A provision requiring compensation to be provided at a reasonable hourly rate that is 
comparable to the hourly rate provided to local prosecutors with similar experience and that is 
determined after taking into consideration overhead costs, comparable work load, expenses and 
costs relating to significant attorney travel.  
 
Comment:  As discussed above in the comments to sections 23 and 31, Carson City suggests that 
regulatory provisions not be mandated to be included in a contract with an attorney to provide 
indigent defense services in the county.  Such provisions clutter the contract, and serve little 
purpose because a county and an attorney are already regulated by the Board or the Nevada 
Supreme Court, as may be legally permitted. 
 
As to Section 40(4), it is unclear which qualifications the attorney needs to maintain.  For 
example, if an attorney meets Section 33(1)(b) by having practiced criminal law for 3 full years, 
it is unclear what the attorney would need to do to maintain that qualification.  A suggested 
provision requiring a contract to have a provision requiring attorneys to comply with these 
regulations was added to address this.  It is also unclear why the contract would need to repeat 
the Board’s qualification if the contract is using the same qualifications.   
 
As to Section 40(6), workload requirements are being, or will be, set by this Board by regulation.   
 
As to Section 40(10) (proposed 40(8)), this provision conflicts with NRS 7.125, which provides, 
in relevant part, that “this section does not preclude a governmental entity from contracting with 
a private attorney who agrees to provide such services for a lesser rate of compensation.”  
Specifying the rate of compensation, which may be more than the $100 authorized in NRS 7.125, 
impermissibly restricts a county’s ability to contract with an attorney providing indigent defense 
services.  In addition, this provision may inadvertently depress or inflate the compensation paid 
to an attorney providing indigent defense services because the salary for county district attorneys 
is set by statute, NRS 245.043, which may be less or more than compensation paid to a similarly-
situated defense attorney.   
 
Carson City suggests that Section 40 be revised to state: 
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Sec. 40.  The terms of any contract between a county and an attorney who 
provides indigent defense services as an independent contractor must avoid any 
actual or apparent financial disincentives to the obligation of the attorney to 
provide clients with competent legal services. Such a contract must include, 
without limitation, the following: 
1.  The identification of the contracting authority and each attorney subject to the 
contract. 
2.  The terms of the contract, including, without limitation, the duration of the 
contract, any provision for renewal and any provision for terminating the 
contract by a party. 
3.  The category of cases in which each attorney subject to the contract is to 
provide services. 
4.  If different from these regulations, a provision establishing the [The] 
minimum qualifications for each attorney subject to the contract, which must be 
equal to or exceed the qualifications required by sections 2 to 45, inclusive, of this 
regulation.  [regulation, and a requirement that each attorney maintain the 
applicable qualifications during the entire term of the contract.] If a contract 
covers services provided by more than one attorney, the qualifications may be 
graduated according to the seriousness of offense. [offense, and each attorney 
must be required to maintain only those qualifications established for the offense 
levels for which the attorney is approved to provide indigent defense services.] 
5.  The identification of each attorney who will provide legal representation in 
each category of case covered by the contract. [contract and a provision that 
ensures consistency in representation in accordance with section 26 of this 
regulation.] 
6.  [A provision establishing the maximum workload that each attorney may be 
required to handle pursuant to the contract based upon the applicable guidelines 
established by the Board pursuant to section 42 of this regulation and a provision 
requiring the reporting of indigent defense data in accordance with sections 43 
and 44 of this regulation. 
7.  In accordance with section 27 of this regulation, a requirement that each 
attorney provide legal representation to all clients in a professional, skilled 
manner consistent with all applicable laws, regulations and rules of professional 
conduct and the Nevada Indigent Defense Standards of Performance set forth in 
ADKT No. 411 of the Nevada Supreme Court.] 
8.  The statement of a policy] A provision that ensures that an attorney does not 
provide representation to a defendant when doing so would involve a conflict of 
interest. 
[9.]  7.  If different from a county’s plan, a [A] provision regarding how 
investigative services, expert witnesses and other case related expenses that are 
reasonable and [reasonably] necessary to provide competent representation will 
be made in accordance with all applicable laws and regulations.   
[10.]  8.  A compensation provision consistent with these regulations and 
applicable NRS that takes [A provision requiring compensation to be provided at 
a reasonable hourly rate that is comparable to the hourly rate provided to local 
prosecutors with similar experience and that is determined after taking] into 
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consideration overhead costs, comparable workload, expenses and costs relating 
to significant attorney travel.  
9.  A provision requiring attorneys providing indigent defense services to 
comply with these regulations. 

 
Section 42 
 
Sec. 42.  1.  The workload of an attorney must allow the attorney to give each client the time and 
effort necessary to ensure effective representation. Any office, organization or attorney who 
provides indigent defense services shall not accept a workload that, by reason of its excessive 
size, interferes with the attorney's competence, diligence or representation of clients under the 
Nevada Rules of Professional Conduct  
2. At the direction of the Board, the Department shall conduct separate, specific work load 
studies for counties whose population is less than 100,000 and counties whose population is 
100,000 or more to determine workload guidelines and requirements for attorneys. Counties 
shall ensure that all attorneys providing indigent defense services participate in such workload 
studies. The results of each study must include a recommendation to the Board for the purpose of 
establishing guidelines to be used to determine maximum workloads for attorneys providing 
indigent defense services pursuant to subparagraph (4) of paragraph (d) of subsection 2 of NRS 
180.320. 
 
Comment:  As suggested in comments to sections 23 and 31, Carson City suggests that counties 
not be mandated to enforce the Board’s regulations.  The Board has a remedy for attorneys who 
refuse to participate in the Board’s workload studies; that is that the Board or DIDS can 
disqualify them from providing indigent defense services.  Moreover, the contract provision 
requiring attorneys providing indigent defense services to comply with Board regulations already 
serves this purpose.   
 
Carson City suggests that Section 42(2) be revised to omit the requirement that a county ensure 
that attorneys participate in workload studies: 
 

Sec. 42.   
. . . .  
2.  At the direction of the Board, the Department shall conduct separate, specific 
work load studies for counties whose population is less than 100,000 and counties 
whose population is 100,000 or more to determine workload guidelines and 
requirements for attorneys. [Counties shall ensure that all attorneys providing 
indigent defense services participate in such workload studies.] The results of 
each study must include a recommendation to the Board for the purpose of 
establishing guidelines to be used to determine maximum workloads for attorneys 
providing indigent defense services pursuant to subparagraph (4) of paragraph 
(d) of subsection 2 of NRS 180.320. 

 
Section 43 
 
Sec. 43.  1.  In a county whose population is less than 100,000, a plan must require caseload 
reporting by providers of indigent defense services in the county. The plan must specify whether 
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such reporting will be done by each attorney or collectively by an office of public defender. The 
plan must require such reporting to be made on an annual basis and include, without limitation, 
the total number of: 
(a)  Beginning pending cases; 
(b)  New appointments; 
(c)  Cases returned from warrant or reactivated; 
(d)  Cases adjudicated, disposed or closed and the manner in which each case was adjudicated, 
disposed or closed, including, without limitation, pursuant to a plea, dismissal or verdict at trial; 
(e)  Warrant or placed on inactive status cases; 
(f)  Cases set for review; 
(g)  End pending cases; 
(h)  Motions to suppress: 
 (1)  Filed; and 
 (2)  Litigated; and 
(i) Trials completed during the reporting period. 
2.  The cases included in a report required pursuant to subsection 1 must be further arranged by 
the following case type: 
(a)  Death penalty cases; 
(b)  Non-capital category A felonies and category B felonies for which the maximum penalty is 
more than 10 years; 
(c)  Category B felonies for which the maximum penalty is 10 years or less, category C, D and E 
felonies, and gross misdemeanors; 
(d)  Misdemeanor cases involving driving under the influence of alcohol or a prohibited 
substance and misdemeanor cases involving allegations of domestic violence; 
(e)  Other misdemeanor cases, including, without limitation, misdemeanor direct appeals; 
(f)  Probation and parole violations; 
(g)  Direct appeals of capital convictions; 
(h)  Direct appeals of non-capital felony and gross misdemeanor convictions; 
(i)  Juvenile cases, including, without limitation, cases involving a child who is alleged to be 
delinquent or in need of supervision, and appeals; 
(j)  Juvenile probation and parole violations; and 
(k)  Specialty court cases. 
3.  If an attorney who is an independent contractor or an office of public defender provides 
representation beyond those services set forth in NRS 180.004, the reporting required pursuant 
to subsection 1 must also include the total number of cases under: 
(a)  Chapter 128 of NRS for which representation was provided; 
(b)  Chapter 159 of NRS for which representation was provided; 
(c)  Chapter 432B of NRS for which representation was provided; and 
(d)  Chapter 433A of NRS for which representation was provided. 
4. As used in this section: 
(a)  ''Adjudicated, disposed or closed" means a case in which an original entry of final 
adjudication has been entered. 
(b)  "Beginning pending" means a case which, at the start of the reporting period, is awaiting 
disposition. 
(c)  "End pending" means a case which, at the end of the reporting period, is awaiting 
disposition. 
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(d)  "Final adjudication" means an entry of judgment or adjudication, an order of dismissal or 
the end of the appointment of an attorney regardless of adjudicatory status. 
(e)  "Juvenile case" means a matter involving an allegation of a juvenile in need of supervision 
or an act committed by a juvenile which, if committed by an adult, would result in criminal 
prosecution and over which a juvenile court has statutory original or concurrent jurisdiction. 
(f)  "New appointment" means a case in which a defendant has been assigned counsel for the 
first time. 
(g)  "Returned from warrant or reactivated" means a case that is reopened because a defendant 
has been arrested on a warrant for failure to appear and has appeared before the court or has 
returned from a diversion program or another similar event has occurred that reactivates a case. 
(h)  "Set for review" means a case that, after an initial entry of judgment during the reporting 
period, is awaiting regularly scheduled reviews involving a hearing before a judicial 
officer. 
(i)  "Warrant or placed on inactive status" means a case closed because a warrant for failure to 
appear has been issued, the defendant has been ordered to participate in a diversion program or 
another similar incident has occurred to make the case not active. 
 
Comment:  See the comments to sections 23 and 31. 
 
Carson City suggests that Section 43(1) be revised to state: 
 

Sec. 43.  1.  In a county whose population is less than 100,000, [a plan must 
require caseload reporting by] providers of indigent defense services must report 
caseload statistics to the Department as provided in this Section. Reporting may 
[in the county. The plan must specify whether such reporting will] be done by 
each attorney or collectively by an office of public defender. [The plan must 
require such reporting to] Reporting must be made on an annual basis and 
include, without limitation, the total number of: 
. . . . 

 
Section 44 
 
Sec. 44.  1.  Each county whose population is less than 100,000 shall include in its plan a 
requirement for time reporting by attorneys who provide indigent defense services. Such a report 
must be submitted on an annual basis and provide: 
(a)  The total number of hours an attorney spent providing indigent defense services in each 
case; 
(b)  The total number of hours that investigators worked on each case; 
(c)  The total number of hours that staff worked on each case; 
(d)  The total number of hours that expert witnesses worked on each case; and 
(e)  The total number of hours an attorney spent on any private workload. 
2.  A plan must require that time entries be: 
(a)  Kept as close to contemporaneous as reasonably practicable to ensure the accuracy of time 
reporting and the ability of the Department to generate quarterly reports; and 
(b)  Recorded in increments of one-tenth of an hour. 
3.  As used in this section, "staff' means a paralegal, as that term is defined in the bylaws of the 
Paralegal Division of the State Bar of Nevada, or a similar employee. 
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4.  In each county whose population is 100,000 or more, time records must be kept only during 
the periods in which weighted caseload studies are conducted pursuant to section 42 of this 
regulation. 
 
Comment:  See the comments to sections 23 and 31. 
 
Carson City suggests that Section 44(1) be revised to state: 
 

Sec. 44.  1.  In a [Each] county whose population is less than 100,000, an 
attorney who provides [100,000 shall include in its plan a requirement for time 
reporting by attorneys who provide] indigent defense services must report to the 
Department the time spent on indigent defense services. Such a report must be 
submitted on an annual basis and provide: 
. . . . 
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CARSON CITY INDIGENT DEFENSE SERVICES PLAN  
 

The Carson City Indigent Defense Services Plan (“Plan”) has been developed jointly between the 
Consolidated Municipality of Carson City (“Carson City”), the First Judicial District Court 
(“FJDC”), and the Carson City Justice/Municipal Court (“CCJMC”) in all situations in which 
counsel is required to be appointed for persons under section 180.004 of the Nevada Revised 
Statutes (“NRS”), or under any other NRS provision.  The FJDC and the CCJMC may individually 
be referred to as a “Court,” or collectively be referred to as the “Courts.”  This Plan is designed to 
meet the requirements of NRS 260.070(2) placed on Carson City, and to comply with the Nevada 
Supreme Court’s orders in ADKT 411.  This Plan is effective once approved by the Carson City 
Board of Supervisors and adopted by the FJDC and the CCJMC by administrative order. 
 
1. OBJECTIVE 
The objective of this Plan is to: 
a. address:  

1. the determination of a person’s status as indigent;  
2. the appointment of counsel for an indigent person in appropriate juvenile, 

misdemeanor, and felony matters pending before the Courts, including trial and 
pre-trial proceedings, post-conviction matters, and appeals not subject to Rule 3C 
of the Nevada Rules of Appellate Procedure; and 

3. the approval of compensation and expenses for appointed counsel, including expert 
witness fees, investigative fees, and attorney fees; and  

b. ensure an eligible indigent person is provided with qualified counsel to protect his or her 
constitutional rights. 
 

2. DEFINITIONS 
a. “Conflict Counsel” means a DIDS qualified attorney who has entered into a contract with 

Carson City to represent indigent persons when the State Public Defender has a conflict 
and is disqualified from representing an indigent person. 

b. “Counsel” means the State Public Defender, conflict counsel, and a private attorney, unless 
otherwise defined in a particular section. 

c. “DIDS” means the Nevada Department of Indigent Defense Services. 
d. “DIDS qualified” means DIDS’ placement of an attorney on the list of attorneys who are 

qualified to represent indigent persons in Carson City. 
e. “Indigent Defense Coordinator” means the person assigned by Carson City to coordinate 

the selection of counsel and the approval of fees and expenses for counsel, or the person’s 
designee. 

f. “Indigent Person” means an individual deemed indigent under this Plan. 
g. “Private Attorney” means a DIDS qualified attorney other than the State Public Defender 

or Conflict Counsel. 
h. “Represent” or “Representation” means legal representation of an indigent person by 

appointed counsel.  
i. “Services” means services provided to an indigent person during appointed counsel’s 

representation of that person, and includes investigative, expert, and other services. 
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j. “State Public Defender” means the Nevada State Public Defender’s Office established 
under NRS Chapter 180 with whom Carson City has contracted with to provide 
representation and services to an indigent person. 
 

3. APPLICABILITY 
a. This Plan covers appointment of counsel for “indigent defense services,” as that term is 

defined in NRS 180.004.  This covers legal representation and services for a person under 
the Sixth Amendment to the United States Constitution, NRS 7.115, NRS 34.750, NRS 
62D.030, NRS 171.180, and for any law imposing criminal liability on a person that 
requires or permits the appointment of counsel for an indigent person. 

b. In addition to the representation and services required to be covered under NRS 180.004, 
this plan also addresses NRS 62D.100, NRS 128.100, NRS 432B.420, and NRS 433A.270, 
or any other law not involving criminal liability that requires or permits the appointment 
of counsel, whether or not for an indigent person. 
1. The appointment of counsel under NRS 62D.100, NRS 128.100, NRS 432B.420(1), 

and NRS 433A.270 will follow the procedures in this Plan. 
2. Carson City has contracted with Washoe Legal Services to represent minors in NRS 

Chapter 432B actions.  Washoe Legal Services will be appointed under NRS 
432B.420(2), and if Washoe Legal Services has a conflict, the procedure in 
subsections 8(c), (d), and (e) will be followed. 

c. This Plan does not cover NRS Chapters 159, 159A, or 253. 
d. Notwithstanding any other section of this Plan, under NRS 180.004 DIDS’ regulations 

apply only to attorneys providing services in cases under section 3(a).  DIDS’ regulations 
do not apply to attorneys providing services in cases under section 3(b). 

e. This is a holistic plan to address the provision of representation and services to individuals 
under applicable law in Carson City.  The functioning of such representation and services 
in Carson City relies upon the State Public Defender representing parents in NRS Chapter 
432B actions.  If the State Public Defender fails to represent parents in NRS Chapter 432B 
actions or if any part of this Plan is required to be modified, Carson City and the Courts 
may terminate this Plan or reevaluate indigent defense services in Carson City, or both. 
 

4. CASES IN WHICH COUNSEL MUST OR MAY BE APPOINTED 
a. Mandatory Appointment.  Representation must be provided for any indigent person who:  

1. is charged with a felony; 
2. is charged with a misdemeanor or gross misdemeanor in which the prosecution is 

seeking jail time (incarceration); 
3. is alleged to have violated probation or other supervision and a jail or prison 

sentence of confinement may be imposed; 
4. is seeking relief under NRS 34.724(1) from a death sentence, under NRS 34.750;  
5. is a minor alleged to have committed an act of juvenile delinquency, under NRS 

62D.030; 
6. a minor who has been placed outside of his or her home pursuant to NRS Chapter 

432B and is involved in a proceeding to terminate the rights of the minor’s parents, 
under NRS 128.100(2); 

7. is a minor who is alleged to have been abused or neglected, under NRS 432B.420; 



Page 3 of 11 

8. is a parent of an Indian minor who is alleged to have abused or neglected the 
minor, under NRS 432B.420(3); 

9. is a person who is facing involuntary commitment, under NRS 433A.270; 
10. is in custody as a material witness; 
11. is entitled to appointment of counsel under the Sixth Amendment to the United 

States Constitution or any provision       of the Nevada Constitution; 
12. is entitled to appointment of counsel because due process requires the  appointment 

of counsel; 
13. is likely to face Court imposed jail or prison time; 
14. faces loss of liberty in a case and Nevada law requires the appointment of counsel;  
15. faces loss of liberty for criminal contempt; or 
16. has received notice that a grand jury is considering a charge against him/her and 

has requested counsel. 
b. Discretionary Appointment.  When a court determines that the interests of justice so 

require, representation may be provided for any indigent person: 
1. who is: 

i. seeking post-conviction relief under NRS 34.724(1), other than from a death 
sentence, under NRS 34.750; 

ii. a parent of a minor who is alleged to be delinquent or in need of supervision, 
under NRS 62D.100(1); 

iii. a minor involved in a proceeding to terminate or restore parental rights, 
under NRS 128.100(1); 

iv. a parent who is facing a proceeding to terminate or restore his or her 
parental rights, under NRS 128.100(3);  

v. is alleged to have abused or neglected a child, under NRS 432B.420; 
vi. charged with civil contempt and faces loss of liberty; or 
vii. called as a witness before a grand jury, a court, or any agency which has the 

power to compel testimony, if there is reason to believe, either prior to or 
during testimony, that the witness could be subject to criminal prosecution, 
a civil  or criminal contempt proceeding, or face loss of liberty; or 

2. in any other case in which the court determines in the interests of justice 
appointment of counsel is appropriate. 
 

5. DETERMINATION OF INDIGENCY 
a. A person must be deemed indigent, and is eligible for appointment of counsel to represent 

the person, if the person is unable, without substantial hardship to himself or herself or 
his or her dependents, to obtain competent and qualified legal counsel on his or her 
own. 

b. “Substantial hardship” is presumed for a person who: 
1. receives public assistance, including food stamps, temporary assistance for needy 

families, Medicaid, or disability insurance; 
2. resides in public housing; 
3. earns less than 200 percent of the Federal Poverty Guidelines;  
4. is currently serving a sentence in a correctional institution; 
5. is housed in a mental health facility, or  
6. is a minor. 
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c. If substantial hardship is not presumed for a person, a Court may deem a person to have a 
substantial hardship based upon the person’s particular circumstances, including: 
1. the nature, extent, and liquidity of the person’s assets; 
2. the person’s disposable income from all sources; 
3. the person’s monthly expenses;  
4. the seriousness of the charges that the person is facing; 
5. whether the person is able to comprehend the proceedings and the charges that the 

person is facing; 
6. the effort and skill required to gather pertinent information about the case; 
7. the length and complexity of the proceedings; 
8. local private counsel rates;  
9. whether discovery is needed in post-conviction proceedings; or 
10. any other consideration that bears upon the person’s ability to retain and pay an 

attorney. 
d. The Court may determine that a person is partially indigent if the Court finds that a person 

can afford private counsel or has retained counsel, but the person cannot be effectively 
represented due to the person’s inability to pay for necessary services.   

e. A finding of indigency is not required under: 
1. NRS 62D.030(3), for a minor alleged to have committed an act of juvenile 

delinquency;  
2. NRS 62D.100(1), for a parent of a minor alleged to have committed an act of 

juvenile delinquency; 
3. NRS 128.100(2), for a minor who has been placed outside of his or her home 

pursuant to NRS Chapter 432B and is involved in a proceeding to terminate the 
rights of the minor’s parents;  

4. NRS 432B.420(2), for a minor who is alleged to have been abused or neglected;  
5. NRS 432B.420(3), for the parent of an Indian minor who is alleged to have been 

abused or neglected; or 
6. NRS 433A.270, for a person who is facing involuntary commitment. 
 

6. SCREENING FOR INDIGENCY 
a. Screening for indigency and substantial hardship must be conducted by the Carson City 

Alternative Sentencing Department, the Carson City Sheriff’s Office, or other court or law 
enforcement personnel: 
1. within 48 hours, or sooner as required by applicable law: 

i. for a person who is booked into the Carson City Jail or a juvenile detention 
facility; or 

ii. for a person who appears before a Court and requests, or is required to be 
appointed, counsel; or 

2. within the time frame directed by the Court. 
b. The screening results must be provided to the Courts immediately upon completion. 
 
7. TIME FOR APPOINTMENT OF COUNSEL 
a. The Court must review the screening results and the case to determine: 

1. if a person has requested representation, whether: 
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i. the appointment of counsel is mandatory or the interests of justice require 
the discretionary appointment of counsel; and 

ii. the person is indigent or partially indigent; or 
2. if a person is required by law to be appointed counsel. 

b. An attorney must be appointed for any eligible indigent person: 
1. as soon as feasible after: 

i. formal charges being filed against a person held in custody; 
ii. a person’s first appearance before a judge; or 

2. as required by any other applicable provision of law; 
3. when a Court otherwise considers appointment of counsel appropriate; or  
4. otherwise as soon as feasible. 

c. An eligible indigent person must be appointed: 
1. one attorney, except in a capital case; or 
2. two attorneys in a capital case in which a person is reasonably believed to face 

capital punishment; at least one of the two attorneys appointed in a capital case 
must meet the minimum standard for lead counsel pursuant to Rule 250 of the 
Nevada Supreme Court Rules and both attorneys appointed must conform to the 
performance guidelines or standards for capital cases as adopted by the Nevada 
Supreme Court. 

 
8. APPOINTMENT OF COUNSEL 
a. Attorneys appointed for co-defendants may not be from the same law firm. 
b. The indigent defense coordinator will generally follow the procedure in this section to 

select counsel.  The indigent defense coordinator may, however, select as counsel for an 
indigent person the counsel that represented the indigent person in a previous action if it 
would be in the indigent person’s best interests to have the same counsel and would 
facilitate the indigent person’s defense. 

c. Unless the indigent defense coordinator is aware of a conflict in a particular case for the 
State Public Defender, the indigent defense coordinator must first select the State Public 
Defender to represent an eligible indigent person. 
1. The State Public Defender must determine whether it may accept the representation 

and conduct a conflict check to determine whether any conflict of interest exists 
which would prevent representation of the person.  If the State Public Defender 
cannot accept the representation or a conflict is determined to exist, the State must 
notify the indigent defense coordinator. 

2. The assignment to a case of a specific attorney, or attorneys, working for the State 
Public Defender rests solely within the discretion of the State Public Defender. 

d. If the State Public Defender has a conflict or is otherwise unable to represent an eligible 
indigent person, the indigent defense coordinator will select conflict counsel. 
1. The indigent defense coordinator will use his or her best effort to balance the 

number of cases assigned to each conflict counsel, and the workload of each 
conflict counsel, by fairly rotating the case assignments through the list of conflict 
counsel. 

2. Unless the indigent defense coordinator is aware of a conflict in a particular case 
for a conflict counsel, the indigent defense coordinator will contact the next conflict 
counsel on the list.  The contacted conflict counsel must conduct a conflict check 
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to determine whether any conflict of interest exists which would prevent 
representation of the person.  If a conflict is determined to exist, the conflict counsel 
must notify the indigent defense coordinator.  A conflict counsel must conduct the 
conflict checks and notify the indigent defense coordinator within 1 day of being 
appointed. 

3. If the contacted conflict counsel has a conflict, the indigent defense coordinator will 
follow the procedure in subsection 1 and contact the next conflict counsel in the 
rotation until a conflict counsel accepts the case, or all conflict counsel are 
unavailable or have a conflict of interest. 

e. If no conflict counsel are available, or if all conflict counsel have a conflict of interest, the 
indigent defense coordinator will contact private attorneys. 
1. The indigent defense coordinator will use his or her best efforts to balance the 

number of cases assigned to each private attorney, and the workload of each private 
attorney assigned by the Courts, by fairly rotating the case assignments through the 
DIDS list of private attorneys.  Cases will be assigned to private attorneys having 
an office in Carson City first.  If no private attorney on the DIDS list is available in 
Carson City, cases will be assigned to private attorneys having an office in Douglas, 
Lyon, Storey, or Washoe Counties.  Private attorneys having offices in other 
counties are deemed to be too remote to Carson City to provide effective assistance 
of counsel. 

2. Unless the indigent defense coordinator is aware of a conflict in a particular case 
for a private attorney, the indigent defense coordinator will contact the next private 
attorney on the list.  The contacted private attorney must conduct a conflict check 
to determine whether any conflict of interest exists which would prevent 
representation of the person.  If a conflict is determined to exist, the private attorney 
must notify the indigent defense coordinator.  A private attorney must conduct the 
conflict checks and notify the indigent defense coordinator within 1 day of being 
appointed. 

3. If the private attorney has a conflict, the indigent defense coordinator will follow 
the procedure in subsection 1 and contact the next private attorney on the DIDS list 
until a private attorney accepts the case, or all private attorneys on the DIDS list are 
unavailable or have a conflict of interest. 

f. If no counsel is available to represent the indigent person, the indigent defense coordinator 
may contact, and the Court may appoint, any attorney who, in the Court’s discretion, will 
provide competent representation to the indigent person.  The indigent defense coordinator 
and the Court will use their best efforts to contact and appoint an attorney who will comply 
with DIDS’ regulations, if applicable.  An attorney based in Washoe County who the 
Courts appoint to represent indigent persons in Carson City must comply with DIDS’ 
requirements for counties whose population is 100,000 or more. 

g. The Court will enter an order appointing counsel or an attorney to represent the indigent 
person. 

h. Any counsel or attorney appointed in cases involving juveniles must be experienced in 
juvenile matters, or must otherwise be able to provide competent representation to the 
indigent person. 

i. The judges of the Court will have no input regarding the selection of counsel in a particular 
case. 
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9. RECONSIDERATION OF DETERMINATION OF INDIGENCY 
If a person or the person’s counsel or attorney is unsatisfied with the Court’s determination of 
indigency or partial indigency, the person or the person’s counsel or attorney may request 
reconsideration of the Court’s determination of indigency. 
a. A FJDC department will review a decision made by a CCJMC court. 
b. The department of the FJDC not assigned to the case will review a decision made by a 

FJDC court 
c. The decision of a juvenile court master may be objected to under juvenile court procedures. 
 
10. CHANGE IN ELIGIBILITY 
a. An appointed counsel must advise the Court if, or when, an indigent person has a change 

in his or her financial condition that may make him or her ineligible for public payment for 
indigent representation. 

b. Information that an indigent person provides to his or her appointed counsel that concerns 
the person’s eligibility as an indigent person for appointment of counsel is not protected as 
a privileged attorney-client communication. 

 
11. COMPENSATION 
a. Carson City will compensate the State Public Defender as provided by NRS Chapter 180 

for representation of indigent persons.   
b. Carson City will compensate conflict counsel as provided in the applicable contract with 

Carson City.  Carson City will compensate private attorneys and other attorneys under this 
Plan or other applicable law for time that is reasonable and necessary for representation of 
an indigent person. 

c. Unless otherwise provided in a contract, conflict counsel, private attorneys, and attorneys 
(collectively “counsel” for this section) may seek compensation for representation of an 
indigent person through the following procedure. 
1. Counsel must submit a request for compensation to the indigent defense 

coordinator, using a form prescribed by the indigent defense coordinator. 
i. The request must be supported by a sworn statement specifying time entries 

rounded to the nearest one-tenth of an hour, a detailed description of the 
work performed for the representation, a description of the compensation 
rate applicable to counsel, and any compensation already received from any 
source for representation in the case.  The invoice must comply with the 
requirements of section 14. 

ii. Counsel must submit a request for compensation at least quarterly, but in 
any event within 60 days after the date that the representation is terminated.  
Requests submitted more than 60 days after representation is terminated 
will be denied. 

iii. The indigent defense coordinator will submit the request to a senior judge, 
if available, or a judge pro tempore, if a senior judge is not available, to 
review the request for compensation.  The senior judge or judge pro tempore 
will approve or deny the request.  The senior judge or judge pro tempore 
will not hold a hearing regarding the request. 
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2. If the request is denied, counsel may file a motion for compensation with the trial 
court within 7 days of service of the denial of compensation.  A motion for 
compensation must contain the request for compensation, any information 
accompanying the request, the denial of the request for compensation, and a 
proposed order.  The Court may order counsel to provide further information 
regarding the motion for reconsideration.  A hearing will not be held on the motion 
unless ordered by the Court. 

 
12. EXPENSES 
a. Carson City will reimburse the State Public Defender, conflict counsel, private attorneys, 

and any other attorney (collectively “counsel” for this section) for reasonable and necessary 
expenses for services. 

b. If funding is provided by the State of Nevada, Carson City will provide a fund of up to 
$2,500 per case for counsel to spend without prior approval.  Counsel may invoice Carson 
City directly for such expenses.  The invoice must be on a form proscribed by the Carson 
City Finance Department, must comply with section 14, and the invoice or receipt for 
services must be attached to the invoice.  Carson City will pay counsel directly for these 
expenses unless otherwise requested.  The payee must comply with all applicable Carson 
City requirements for government payees. 

c. Absent funding under subsection 12(b), and unless otherwise provided in a contract, 
counsel may incur expenses for services costing $1,000 or less, but must obtain pre-
authorization for expenses for services costing more than $1,000.  Expenses for services 
costing $1,000 or less must be reasonable and necessary for representation of the indigent 
person, and may be denied, even if already spent, if it is determined that the services were 
not reasonable and necessary for representation of the indigent person. 

d. Counsel may seek reimbursement or pre-authorization for expenses through the following 
procedure. 
1. Counsel must submit a request for reimbursement or pre-authorization of expenses 

to the indigent defense coordinator, using a form prescribed by the indigent defense 
coordinator. 
i. The request must be supported by a sworn statement specifying the services 

rendered or requested, the cost of the services, why the services are 
reasonable and necessary for the representation, and any compensation 
already received from any source for the services.  The invoice 
accompanying the request must comply with the requirements of section 14. 

ii. Counsel must submit a request for expenses at least quarterly, but in any 
event within 60 days after the date that the representation is terminated.  
Requests submitted more than 60 days after representation is terminated 
will be denied. 

iii. The indigent defense coordinator will submit the request to a senior judge, 
if available, or a judge pro tempore, if a senior judge is not available, to 
review the request for compensation.  The senior judge or judge pro tempore 
will approve or deny the request. The senior judge or judge pro tempore will 
not hold a hearing regarding the request.   

2. If the request is denied, counsel may file a motion for compensation with the trial 
court within 7 days of service of the denial of expenses.  A motion for compensation 
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must contain the request for compensation, any information accompanying the 
request, the denial of the request for compensation, and a proposed order.  The 
Court may order counsel to provide further information regarding the motion for 
reconsideration.  A hearing will not be held on the motion unless ordered by the 
Court.   

 
13. SEALED AND EXPARTE REQUESTS FOR COMPENSATION AND EXPENSES 
a. Any documents concerning requests for compensation or expenses or reconsideration filed 

with the trial court under sections 11 and 12 may be sealed at the request of the counsel or 
attorney until final judgment is entered in the case. 

b. Any hearings under sections 11 or 12 must be held ex parte, without the presence of the 
prosecution. 
 

14. PAYMENT FOR COMPENSATION AND EXPENSES 
a. Requests for compensation and expenses or for reconsideration will be denied if not timely 

submitted. 
b. Invoices for requests for compensation and expenses under sections 11 and 12 must 

conform to government accounting standards. 
c. Invoices for representation or services provided to an inmate of the Nevada State Prison 

system, or any person acting in concert with the inmate, for an escape, an attempted escape, 
or a crime committed while incarcerated must state on the invoices that the services are 
provided to such an inmate of the Nevada State Prison system. 

d. Any person requesting payment from Carson City must be registered with Carson City as 
a vendor and have a 1099 tax form and a business license on file with Carson City.   

e. The indigent defense coordinator will forward any request or order approving a motion for 
compensation or expenses to the Carson City Finance Department (“Finance”), or its 
designee, for payment processing. 

f. Finance may review the request, order and motion, and request clarification of any portion 
of the request, order or motion, from the indigent defense coordinator, the court, if 
approved by court order, or counsel or an attorney. 

g. Carson City will pay counsel or a vendor within 30 days after receipt of the approved 
request for compensation or expenses, or if Finance requested clarification concerning the 
request, within 30 days after Finance receives clarification.  If the expense is time sensitive, 
counsel or an attorney may request payment sooner. 
 

15. CONTRACTS FOR CONFLICT COUNSEL 
a. Carson City may, in its sole discretion, contract with attorneys for conflict counsel services 

on an hourly basis, a flat fee basis, or any other basis. 
b. Carson City will comply with the applicable provisions of NRS Chapter 332 for local 

government purchasing and with the Carson City purchasing policy when soliciting for 
conflict counsel. 

c. Carson City will solicit letters of interest through a solicitation released to the public and 
any DIDS qualified attorneys in Carson City. 

d. At a regularly scheduled public meeting, the Carson City Board of Supervisors may enter 
into a contract for conflict counsel services with none or any or all of the attorneys 
submitting letters of interest. 
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e. The judges of the Courts, DIDS, or any other interested person or entity may submit public 
comment regarding the selection of conflict counsel. 

f. When selecting conflict counsel, Carson City will consider: 
1. the experience and qualifications of an applicant; 
2. applicant’s past representation of indigent persons; 
3. applicant’s ability to comply with DIDS regulations; 
4. the cost of applicant’s proposed services;  
5. whether the applicant resides in or has an office in Carson City; and 
6. any other criteria that bears upon a conflict counsel contract. 

g. Contracted conflict counsel must be a DIDS qualified attorney. 
h. Conflict counsel contracts must comply with all applicable DIDS requirements.  
i. If Conflict counsel finds that compensation under the contract is not sufficient to permit 

conflict counsel to adequately represent indigent persons, conflict counsel may seek 
extraordinary expenses under the contract or may request additional funds from the Carson 
City Board of Supervisors. 

 
16. DIDS REQUIREMENTS AND INTERACTION 
a. The State Public Defender’s Office must independently make arrangements for required 

caseload and time reporting to the DIDS, as required by the DIDS. 
b. Conflict counsel and private attorneys must individually, or by firm if contracted or 

appointed by firm, make arrangements for required caseload and time reporting to the 
DIDS. 

c. The assigned counsel must make accommodations for confidential communication with 
the indigent person.  Jail and courthouse facilities for attorneys’ use for discussions with 
witnesses or clients are generally available to counsel representing indigent persons for 
attorney/client meetings to the same extent that they are available to other counsel.  Such 
facilities include the attorney meeting rooms outside of each courtroom, and private 
meeting space within the jail.  Counsel who are not familiar with the accommodations at 
the Courts or the Carson City Jail may ask the Court Clerk’s Office or jail personnel for 
assistance in speaking privately with the indigent person.  

d. Counsel or the Courts must provide client surveys authorized by the Nevada Board on 
Indigent Defense Services to an indigent person appointed counsel under this Plan. 

e. Complaints about counsel or attorneys must be forwarded to the DIDS and to the Court 
Administrator.   

f. If counsel or an attorney becomes aware of a complaint concerning representation of an 
indigent person that rises to the level of interfering with the representation of the indigent 
person, the counsel or attorney must timely notify the Court. 

g. Counsel and attorneys must comply with all applicable law concerning representation of 
an indigent person, including, but not limited to: the U.S. and Nevada Constitutions, the 
Nevada Revised Statutes, the Nevada Rules of Professional Conduct, and the Nevada 
Indigent Defense Standards of Performance implemented by the Nevada Supreme Court. 

h. Counsel and attorneys must comply with all applicable court rules.  This Plan does not 
supersede court rules. 

i. As has been the historical practice in Carson City, an attorney appointed to represent an 
indigent person is expected to appear at the person’s initial appearance. 
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j. As has been the historical practice in Carson City, an attorney appointed to represent an 
indigent person is expected to represent that person though every stage of the case, at every 
hearing, and at trial, unless a court order is entered substituting another attorney in place 
of the original attorney or otherwise relieving the original attorney of the responsibility of 
representing the indigent person.  This provision does not prohibit another attorney from 
appearing at a hearing for the appointed attorney to represent the indigent person if the 
appointed attorney has an unavoidable scheduling conflict, provided that the appointed 
attorney has sufficiently appraised the other attorney about the case to enable the other 
attorney to provide effective assistance of counsel. 

k. As has been the historical practice in Carson City, an attorney appointed to represent an 
indigent person is expected to provide effective assistance of counsel to the indigent 
person.  This includes: meeting with the indigent person before the first appearance; 
updating the indigent person on his or her case at least every 30 days, unless there are no 
significant updates in the indigent person’s case; and advising the indigent person not to 
waive any substantive rights or plead guilty at the initial appearance, unless to do otherwise 
is, in the appointed attorney’s professional judgment, in the client’s best interest. 

l. Carson City or the Courts may request from DIDS a current list of DIDS qualified conflict 
counsel and private attorneys.  Should an attorney in Carson City become DIDS qualified 
in between the times that Carson City or the Courts requests a current list of DIDS qualified 
attorneys, DIDS may, in its discretion, update the Indigent Defense Coordinator with the 
changes to the list. 

m. Sections 16(a), (b), (d), (e), and (l) apply only to cases under section 3(a) of this Plan. 
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Standard 1 Education and Training of Defense Counsel 

 counsel is required to attend 

The United States Supreme Court has held that the constitutional right to counsel guaranteed 
by the Sixth Amendment includes the right to the effective assistance of counsel. The mere 

Strickland v Washington, 466 US 668, 685; 104 S Ct 2052, 2063; 80 L Ed 2d 674 (1984). 
Further, the Ninth Principle Ten Principles of a Public 
Defense Delivery System provides that a public defense system, in order to provide effective 

attend conti

The MIDC proposed a minimum standard for the education and training of defense counsel.  
The version conditionally approved by the Court and submitted by the MIDC and approved by 
the department is as follows:    

A. Knowledge of the law.  Counsel shall have reasonable knowledge of substantive Michigan 
and federal law, constitutional law, criminal law, criminal procedure, rules of evidence, ethical 
rules and local practices. Counsel has a continuing obligation to have reasonable knowledge 

standard means knowledge of which a lawyer competent under MRPC 1.1 would be aware.   

B. Knowledge of scientific evidence and applicable defenses. Counsel shall have 
reasonable knowledge of the forensic and scientific issues that can arise in a criminal case, 
the legal issues concerning defenses to a crime, and be reasonably able to effectively litigate 
those issues.    

C. Knowledge of technology. Counsel shall be reasonably able to use office technology 
commonly used in the legal community, and technology used within the applicable court 
system. Counsel shall be reasonably able to thoroughly review materials that are provided in 
an electronic format.    

D. Continuing education. Counsel shall annually complete continuing legal education 
courses relevant to the representation of the criminally accused. Counsel shall participate in 
skills training and educational programs in order to maintain and enhance overall preparation, 
oral and written advocacy, and litigation and negotiation skills. Lawyers can discharge this 
obligation for annual continuing legal education by attending local trainings or statewide 
conferences. Attorneys with fewer than two years of experience practicing criminal defense 
in Michigan shall participate in one basic skills acquisition class. All attorneys shall annually 
complete at least twelve hours of continuing legal education.   Training shall be funded 
through compliance plans submitted by the local delivery system or other mechanism that 
does not place a financial burden on assigned counsel. The MIDC shall collect or direct the 
collection of data regarding the number of hours of continuing legal education offered to and 
attended by assigned counsel, shall analyze the quality of the training, and shall ensure that 
the effectiveness of the training be measurable and validated.  A report regarding these data 
shall be submitted to the Court annually by April 1 for the previous calendar year.  

Comment:   

The minimum of twelve hours of training represents typical national and some local county 
requirements, and is accessible in existing programs offered statewide.    
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Standard 2   Initial Interview    

The MIDC Act requires adherence to the principle that 
time and a space where attorney-client confidentiality is safeguarded for meetings with 

American Bar Association Principles r
and the lack of privacy for attorney-

United States v Morris, 470 F3d 596, 602 (CA 6, 2006) (citing 
United States v Cronic, 466 US 648; 104 S Ct 2039; 80 L Ed 2d 657 (1984)). Further, the 

System provides that a public defense system, in order to provide effective assistance of 
couns

The MIDC proposed a minimum standard for the initial client interview.  The version 
conditionally approved by the Court and submitted by the MIDC and approved by the 
department is as follows:    

A. Timing and Purpose of the Interview: Counsel shall conduct a client interview as soon 
as practicable after appointment to represent the defendant in order to obtain information 
necessary to provide quality representation at the early stages of the case and to provide the 

purpose of the initial interview is to:  (1) establish the best possible relationship with the 
indigent client; (2) review charges; (3) determine whether a motion for pretrial release is 
appropriate; (4) determine the need to start-up any immediate investigations; (5) determine 
any immediate mental or physical health needs or need for foreign language interpreter 
assistance; and (6) advise that clients should not discuss the circumstances of the arrest or 
allegations with cellmates, law enforcement, family or anybody else without counsel present.  
Counsel shall conduct subsequent client interviews as needed. Following appointment, counsel 
shall conduct the initial interview with the client sufficiently before any subsequent court 
proceeding so as to be prepared for that proceeding. When a client is in local custody, counsel 
shall conduct an initial client intake interview within three business days after appointment. 
When a client is not in custody, counsel shall promptly deliver an introductory communication 
so that the client may follow-up and schedule a meeting.  If confidential videoconference 
facilities are made available for trial attorneys, visits should at least be scheduled within three 
business days. If an indigent defendant is in the custody of the Michigan Department of 
Corrections (MDOC) or detained in a different county from where the defendant is charged, 
counsel should arrange for a confidential client visit in advance of the first pretrial hearing.    

B. Setting of the interview: All client interviews shall be conducted in a private and 
confidential setting to the extent reasonably possible. The indigent criminal defense system 
shall ensure the necessary accommodations for private discussions between counsel and 
clients in courthouses, lock-ups, jails, prisons, detention centers, and other places where 
clients must confer with counsel.    

C. Preparation: Counsel shall obtain copies of any relevant documents which are available, 
including copies of any charging documents, recommendations and reports concerning pretrial 
release, and discoverable material.    
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D. Client status:    

1. Counsel shall evaluate whether the client is capable of participation in his/her 
representation, understands the charges, and has some basic comprehension of criminal 
procedure. Counsel has a continuing responsibility to evaluate, and, where appropriate, raise 

6.125 and MCL 330.2020. Counsel shall take appropriate action where there are any questions 

2. Where counsel is unable to communicate with the client because of language or 
communication differences, counsel shall take whatever steps are necessary to fully explain 
the proceedings in a language or form of communication the client can understand. Steps 
include seeking the appointment of an interpreter to assist with pretrial preparation, 
interviews, investigation, and in  court proceedings, or other accommodations pursuant to 
MCR. 1.111.    

Comments:    

1. The MIDC recognizes that counsel cannot ensure communication prior to court with an out 
of custody indigent client. For out of custody clients the standard instead requires the attorney 
to notify clients of the need for a prompt interview.    

2. The requirement of a meeting within three business days is typical of national requirements 
(Florida Performance Guidelines suggest 72 hours; in Massachusetts, the Committee for Public 
Counsel Services Assigned Counsel Manual requires a visit within three business days for 
custody clients; the Supreme Court of Nevada issued a performance standard requiring an 
initial interview within 72 hours of appointment).   

3. Certain indigent criminal defense systems only pay counsel for limited client visits in 
custody. In these jurisdictions, compliance plans with this standard will need to guarantee 
funding for multiple visits.    

4. In certain systems, counsel is not immediately notified of appointments to represent 
indigent clients. In these jurisdictions, compliance plans must resolve any issues with the 
failure to provide timely notification.    

5. Some jurisdictions do not have discovery prepared for trial counsel within three business 
days. The MIDC expects that this minimum standard can be used to push for local reforms to 
immediately provide electronic discovery upon appointment.    

6. The three-business-
indigent defendants are in the custody of the Michigan Department of Corrections (MDOC) 
while other defendants might be in jail in a different county from the charging offense.    

7. In jurisdictions with a large client population in MDOC custody or rural jurisdictions 
requiring distant client visits compliance plans might provide for visits through confidential 
videoconferencing.    

8. Systems without adequate settings for confidential visits for either in-custody or out-
ofcustody clients will need compliance plans to create this space.    

9. This standard only involves the initial client interview. Other confidential client interviews 
are expected, as necessary.    
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Standard 3   Investigation and Experts    

investigations or to make a reasonable decision that makes particular investigations 
Strickland v Washington, 466 US 668, 691; 104 S Ct 2052, 2066; 80 L Ed 2d 

defense strategy requires consultation with experts or introduction of expert evidence, 
whether pretria Harrington v Richter, 562 US 86, 106; 131 S Ct 770, 788; 

780.985(3).    

The MIDC proposed a minimum standard for investigations and experts.  The version 
conditionally approved by the Court and submitted by the MIDC and approved by the 
department is as follows:    

A. Counsel shall conduct an independent investigation of the charges and offense as promptly 
as practicable.    

B. When appropriate, counsel shall request funds to retain an investigator to assist with the 

C. Counsel shall request the assistance of experts where it is reasonably necessary to prepare 

required by law.    

D. Counsel has a continuing duty to evaluate a case for appropriate defense investigations or 
expe

Comments:    

investigation
Decisions to limit investigation should not be made merely on the basis of discovery or 
representations made by the government.    

 desire to plead guilty does not automatically 
alleviate the need to investigate.    

3. Counsel should inform clients of the progress of investigations pertaining to their case.    

4. Expected increased costs from an increase in investigations and expert use will be tackled 
in compliance plans.    

Standard 4   Counsel at First Appearance and other Critical Stages    

adults, except those appearing with retained counsel or those who have made an informed 
waiver of counsel, shall be screened for eligibility under this act, and counsel shall be assigned 
as soon as an indigent adult is determined to be eligible for indigent criminal defense 

the indigency of any defendant shall be made by the court not later than at the defendant's 
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personall
780.991(2)(d)(emphasis added).    

The MIDC proposed a minimum standard on counsel at first appearance and other critical 
stages.  The version conditionally approved by the Court and submitted by the MIDC and 
approved by the department is as follows:    

A. Counsel shall be assigned as soon as the defendant is determined to be eligible for indigent 
criminal defense services. The indigency determination shall be made and counsel appointed 

restriction by a magistrate or judge. Representation includes but is not limited to the 
arraignment on the complaint and warrant. Where there are case-specific interim bonds set, 
counsel at arraignment shall be prepared to make a de novo argument regarding an 
appropriate bond regardless of and, indeed, in the face of, an interim bond set prior to 
arraignment which has no precedential effect on bond-setting at arraignment. Nothing in this 
paragraph shall prevent the defendant from making an informed waiver of counsel.    

B. All persons determined to be eligible for indigent criminal defense services shall also have 
appointed counsel at pre-trial proceedings, during plea negotiations and at other critical 
stages, whether in court or out of court.    

Comments:    

appearance and is not addressing vertical representation (same defense counsel continuously 
represents) which will be the subject of a future minimum standard as described in MCL 
780.991(2)(d).    

2. One of several potential compliance plans for this standard may use an on-duty 
arraignment attorney to represent defendants. This appointment may be a limited appearance 
for arraignment only with subsequent appointment of different counsel for future proceedings. 
In this manner, actual indigency determinations may still be made during the arraignment.    

3. Among other duties, lawyering at first appearance should consist of an explanation of the 
criminal justice process, advice on what topics to discuss with the judge, a focus on the 
potential for pre-trial release, or achieving dispositions outside of the criminal justice system 
via civil infraction or dismissal. In rare cases, if an attorney has reviewed discovery and has 
an opportunity for a confidential discussion with her client, there may be a criminal disposition 
at arraignment.    

4. The MIDC anticipates creative and cost-effective compliance plans like representation and 
advocacy through videoconferencing or consolidated arraignment schedules between multiple 
district courts.    

5. This standard does not preclude the setting of interim bonds to allow for the release of in-
custody defendants. The intent is not to lengthen any jail stays. The MIDC believes that case-
specific interim bond determinations should be discouraged. Formal arraignment and the 
formal setting of bond should be done as quickly as possible.    

6. Any waiver of the right to counsel must be both unequivocal and knowing, intelligent, and 
voluntary. People v Anderson, 398 Mich 361; 247 NW2d 857 (1976). The uncounseled 
defendant must have sufficient information to make an intelligent choice dependent on a 
range of case-specific factors, including his education or sophistication, the complexity or 
easily grasped nature of the charge, and the stage of the proceeding. 
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Standard 5 - Independence from the Judiciary  

The MIDC Act requires the agency to establish minimum standards, rules, and procedures to 
indigent criminal defense services shall be 

independent of the judiciary but ensure that the judges of this state are permitted and 
encouraged to contribute information and advice concerning that delivery of indigent criminal 

CL 780.991 (1)(a).  

The United States Supreme Court addressed the issue of independence in Polk v Dodson, 454 
US 312, 321-322; 102 S Ct 445, 451; 70 L Ed 2d 509 (1981):  

First, a public defender is not amenable to administrative direction in the same 
sense as other employees of the State. Administrative and legislative decisions 
undoubtedly influence the way a public defender does his work. State decisions 
may determine the quality of his law library or the size of his caseload. But a 
defense lawyer is not, and by the nature of his function cannot be, the servant 
of an administrative superior. . . Second, and equally important, it is the 
constitutional obligation of the State to respect the professional independence 
of the public defenders whom it engages. (Emphasis added.)  

The MIDC proposes a minimum standard to ensure that indigent criminal defense services are 
independent of the judiciary:  

guarantee the integrity of the relationship between lawyer and client. The system and 
the lawyers serving under it should be free from political and undue budgetary 
influence. Both should be subject to judicial supervision only in the same manner and 
to the same extent as retained counsel or the prosecution. The selection of lawyers 
and the payment for their services shall not be made by the judiciary or employees 
reporting to the judiciary. Similarly, the selection and approval of, and payment for, 
other expenses necessary for providing effective assistance of defense counsel shall 
not be made by the judiciary or employees reporting to the judiciary. 

a determination of indigency and entitlement to appointment; if deemed eligible for 
counsel, referring the defendant to the appropriate agency (absent a valid waiver).  
Judges are permitted and encouraged to contribute information and advice concerning 
the delivery of indigent criminal defense services, including their opinions regarding 
the competence and performance of attorneys providing such services. 

Staff Comment:  

Only in rare cases may a judge encourage a specific attorney be assigned to represent a 
specific defendant because of unique skills and abilities that attorney possesses. In these 

into account 
when making an appointment, however the system may not make the appointment solely 
because of a recommendation from the judge.  
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Standard 6 - Indigent Defense Workloads 

it effective 
CL 780.991(2)(b). The United States Supreme Court has held that the 

constitutional right to counsel guaranteed by the Sixth Amendment includes the right to the 

satisfy the consti Strickland v Washington, 466 US 668, 685; 104 S Ct 
2052, 2063; 80 L Ed 2d 674 (1984). Further, the Fifth Principle of The American Bar 

system

The MIDC proposes a minimum standard for indigent defense workloads: 

The caseload of indigent defense attorneys shall allow each lawyer to give each client the time 
and effort necessary to ensure effective representation.  Neither defender organizations, 
county offices, contract attorneys, nor assigned counsel should accept workloads that, by 
reason of their excessive size, interfere with the rendering of quality representation.1

These workloads will be determined over time through special Michigan specific weighted 
caseload studies.2 Until the completion of such studies, defender organizations, county offices, 
public defenders, assigned counsel, and contract attorneys should not exceed the caseload 
levels adopted by the American Council of Chief Defenders  150 felonies or 400 non-traffic 
misdemeanors3 per attorney per year.4  If an attorney is carrying a mixed caseload which 
includes cases from felonies and misdemeanors, or non-criminal cases, these standards 
should be applied proportionally.5

These caseload limits reflect the maximum caseloads for full-time defense attorneys, 
practicing with adequate support staff, who are providing representation in cases of average 
complexity in each case type specified.  

Staff comments: 

1. The MIDC is mindful of caseload pressures on the prosecution and fully supports proper 
funding for prosecutors to have reasonable caseloads. 

2. The MIDC is aware that the problem of excessive caseloads is one that needs to be 
resolved in tandem with compensation reform, so that attorneys do not need to take 
on too many indigent defense assignments to earn a living.  The MIDC is concurrently 
proposing a standard on economic disincentives or incentives for representing indigent 
clients.  

3. The MIDC does not believe that caseload pressures should ever create a situation where 
indigent clients facing criminal charges do not receive the appointment of counsel. 

4. Compliance plans should include a means to account for and audit caseload 
calculations. 

                                                     
1 Language parallels Supreme Court of Washington, In the Matter of the adoption of new standards for indigent 
defense and certification of compliance, Standard 3.2, June 15, 2012. 
2 See e.g. Guidelines for Indigent Defense Caseloads, Texas Indigent Defense Commission, January 2015; The 
Missouri Project: A Study of the Missouri Public Defender System and Attorney Workload Standards, American Bar 
Association, June 2014.  The MIDC has issued a Request for Proposals for a Michigan study. 
3 Non-traffic misdemeanors include offenses relating to operating a motor vehicle while intoxicated or visibly 
impaired.  MCL 257.625. 
4 American Council of Chief Defenders Statement on Caseloads and Workloads
yea -month period, not a calendar year. 
5 Id.  An example of proportional application might be 75 felonies and 200 non-traffic misdemeanors in a caseload. 
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Standard 7 - Qualification and Review 

and  

reviewed  at  the  local  level  for  efficiency  and  for  effective representation according to 

forth the requirements for the Education and Training of assigned counsel, and should be 
considered a prerequisite to, and means to achieve, the standard for qualification and review 
of criminal defense attorneys appointed to represent indigent accused defendants.  The United 
States Supreme Court has held that the constitutional right to counsel guaranteed by the 
Sixth Amendment includes the right to the effective assistance of counsel.  Strickland v 
Washington, 466 US 668, 685; 104 S Ct 2052, 2063; 80 L Ed 2d 674 (1984).  The right to 
effective assistance of counsel applies equally whether counsel was appointed or retained.  
Cuyler v Sullivan, 446 US 335, 344 45; 100 S Ct 1708, 1716; 64 L Ed 2d 333 (1980). 
       
The MIDC proposes a minimum standard for qualification and review: 

A. Basic Requirements.  In order to assure that indigent accused receive the effective 
assistance of counsel to which they are constitutionally entitled, attorneys providing 
defense services shall meet the following minimum professional qualifications (hereafter 

1. Satisfy the minimum requirements for practicing law in Michigan as 
determined by the Michigan Supreme Court and the State Bar of Michigan; 
and 

2. Comply with the requirements of MIDC Standard 1, relating to the Training 
and Education of Defense Counsel. 

B. Qualifications.  Eligibility for particular case assignments shall be based on couns
ability, training and experience. Attorneys shall meet the following case-type 
qualifications: 

1. Misdemeanor Cases  
a. Satisfaction of all Basic Requirements; and 
b. Serve as co-counsel or second chair in a prior trial (misdemeanor, felony, 

bench or jury); or  
c. equivalent experience and ability to demonstrate similar skills.  

2. Low-severity Felony Cases 
a. Satisfaction of all Basic Requirements; and 

i. Has practiced criminal law for one full year (either as a prosecutor, 
public defender, or in private criminal defense practice);  and 

ii. Has been trial counsel alone or with other trial counsel and handled 
a significant portion of the trial in two criminal cases that have 
reached a verdict, one of which having been submitted to a jury; or  

iii. Have equivalent experience and ability to demonstrate similar skills.  
3. High-severity Felony Cases 

a. Satisfaction of all Basic Requirements; and 
i. Has practiced criminal law for two full years (either as a prosecutor, 

public defender, or in private criminal defense practice); and 
ii. Has been trial counsel alone or with other trial counsel and handled 

a significant portion of the trial in four criminal cases that have been 
submitted to a jury; or 
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iii. Has a significant record of consistently high quality criminal trial 
court representation and the ability to handle a high-severity felony 
case. 

4. Life Offense Cases 
a. Satisfaction of all Basic Requirements; and 

i. Has practiced criminal law for five full years (either as a prosecutor, 
public defender, or in private criminal defense practice); and 

ii. Has prior experience as lead counsel in no fewer than seven felony 
jury trials that have been submitted to a jury; or 

iii. Has a significant record of consistently high quality criminal trial 
court representation and the ability to handle a life offense case. 

C. Review.  The quality of the representation provided by indigent defense providers must 
be monitored and regularly assessed.  Productivity is a component of the review process.  
Review is a process to evaluate the quality of the representation after an attorney has 
established the minimum requirements for eligibility.  For attorneys seeking qualification 
under sections B(1)(c) or B(2)(a)(iii), the review process can be used for that purpose.  
In some cases, the review will give notice to an attorney whose performance can be 
improved.  In all cases, the evaluation of attorneys must be made by peers in the criminal 
defense community, allowing for input from other stakeholders in the criminal justice 
system including judges, prosecutors and clients.    

Staff Comments: 

1. The Minimum Standard for Qualification and Review applies to all attorneys accepting 
assignments to represent defendants charged in adult criminal cases, including 
attorneys employed by a public defender office. 

2. In public defender offices, equivalent experience in misdemeanor and low severity 
felony cases can include training programs or supervised assignments. 

3. Misdemeanors, low-severity felonies and high-severity felonies are defined in the 
Michigan Legislative Sentencing 
Minimum Standard includes any case where the offense charged or enhancement 
sought subjects the accused defendant in a criminal case to life in prison.   

4. The MIDC Act focuses on qualifications that relate 
experience.  Other non-
in a bar association or maintaining a local business address shall not be given undue 
weight. 

5. The MIDC discourages imposing a geographi
long as counsel can meet with a client on an as-needed basis without hardship to the 
client and can appear in court when required.   

6. The appointing authority should maintain a list of qualified counsel, but has the 
discretion to reach outside of the list of locally qualified attorneys when required in 
order to appoint counsel with the ability, training and experience to match the nature 
and complexity of the case to be assigned. 
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Standard 8 - Attorney Compensation (Economic Disincentives or Incentives) 

Attorneys must have the time, fees, and resources to provide the effective assistance of 
counsel guaranteed to indigent criminal defendants by the United States and Michigan 
Constitutions. The MIDC Act c
disincentives or incentives that impair defense counsel's ability to provide effective 

may optimally be achieved through a public defender office, and the MIDC recommends an 
indigent criminal defender office be established where assignment levels demonstrate need, 
together with the active participation of a robust private bar. MCL 780.991(1)(b). In the 
absence of, or in combination with a public defender office, counsel should be assigned 
through a rotating list and be reasonably compensated.  Contracted services for defense 
representation are allowed, so long as financial disincentives to effective representation are 
minimized.  This standard attempts to balance the rights of the defendant, defense attorneys, 
and funding units, recognizing the problems inherent in a system of compensation lacking 
market controls. 
  

The MIDC proposes the following minimum standard regarding economic incentives and 
disincentives: 

A. Rates of Payment for Salaried Public Defenders.  Reasonable salaries and benefits 
and resources should be provided to indigent defense counsel.  The rates paid by the Michigan 
Attorney General for Assistant Attorneys General, or other state offices serve as guidance for 
reasonable compensation. 

B. Compensation and Expenses for Assigned Counsel.  Assigned counsel should receive 
prompt compensation at a reasonable rate and should be reimbursed for their reasonable out-
of-pocket, case-related expenses. Assigned counsel should be compensated for all work 
necessary to provide quality legal representation. Activities outside of court appearances, 
such as directing an investigation, negotiating, or tactical planning, etc., require no less legal 
skill and expertise than in-court appearances, and are equally important to quality 
representation.    

Attorney hourly rates shall be at least $100 per hour for misdemeanors, $110 per hour for 
non-life offense felonies, and $120 per hour for life offense felonies. These rates must be 
adjusted annually for cost of living increases consistent with economic adjustments made to 

-related 
expenses as specified in Section E.    

To protect funding units, courts and attorneys alike, local systems should establish expected 
hourly thresholds for additional scrutiny.  Assigned counsel should scrupulously track all hours 
spent preparing a case to include with invoice submission.  All receipts or documentation for 
out-of-pocket and travel-related expenses actually incurred in the case qualifying for 
reimbursement should be preserved.  Fee requests which exceed expected hourly thresholds 
should not be paid until an administrative review indicates that the charges were reasonably 
necessary. 

Event based, capped hourly rates, and flat fee payment schemes are discouraged unless 
carefully designed to minimize disincentives and provide compensation reasonably expected 
to yield an hourly rate of compensation equivalent to the required minimum rate.  If utilized, 
these alternative schemes must be based on a compensation system that realistically 
assesses the cost of providing competent representation, including the costs of trial, 
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investigation, expert assistance, and extraordinary expenses, and should take into 
consideration objective standards of representation consistent with those set forth in other 
minimum standards for indigent defense. They should also follow all expense reimbursement 
guidelines in Section E. 

C. Contracting for Indigent Defense Services.  The terms of any indigent defense contract 

provide clients with competent legal services.  Contracts may only be utilized if: 

(1) They are based on reliable caseload data, and in conjunction with a method, specified 
in the contract, for compensation to account for increases or decreases in caseload 
size;  

(2) They are based on a compensation system that realistically assesses the cost of 
providing competent representation as described above in Section B;  

(3) They provide for regular, periodic payments to the indigent defense organization or 
attorney;   

(4) They include a mechanism to seek reimbursement for case-related expenses;   
(5) They include a provision allowing for counsel to petition for additional compensation 

for the assignment of co-counsel in any case where the offense charged or 
enhancement sought subjects the indigent defendant to life in prison; 

(6) They implement the MIDC required hourly rates; when hourly schemes are not 
utilized, local systems must demonstrate that compensation is at least equivalent to 
these rates. 

D. Conflict Counsel.  When any conflict of interest is identified by a public defender office or 
by assigned counsel, that case should be returned for reassignment to the designating 
authority.  Payments to conflict counsel (fees or any other expenses incurred during the 
representation) shall not be deducted from the line item or contract negotiated with the 
primary providers (public defender office, house counsel, assignment system or through any 
agreement with private attorneys or law firms). 

E. Reimbursements.  Attorneys must be reimbursed for any reasonable out-of-pocket 
expenses they incur as a result of representation.  Mileage should be reimbursed based on 
prevailing local norms and should not be less than State of Michigan standard published rates.   

F. Payments.  Vouchers submitted by assigned counsel and contract defenders should be 
reviewed by an administrator and/or her and his staff, who should be empowered to approve 
or disapprove fees or expenses.  This is efficient, ensures the independence of counsel, and 
relieves judges of the burden of this administrative task.  It also helps to equalize fees through 
a centralized fee-approval system.  Vouchers should be approved in a timely manner unless 
there is cause to believe the amount claimed is unwarranted.  In lengthy cases, periodic billing 
and payment during the course of representation should be allowed.   

Expenditure of public dollars should be subject to control mechanisms and audits that verify 
expenditure accuracy. This should be accomplished by following generally accepted 
procedures that separate staff duties; establish billing policies; and ensure thorough review 
of vouchers, including benchmark setting and investigation where necessary.  The approval 
process should be supported by an efficient dispute resolution procedure. 

Sources and Authority for Proposed Standard 8: 
A Race to the Bottom: Speed & Savings Over Due Process: A Constitutional Crisis, National 
Legal Aid & Defender Association (2008). 
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U.S.C.A. Const. Amend. 6; Mich. Const. 1963 Art. 1, § 20. 
ABA 10 Principles of a Public Defense Delivery System (Principle 8). 
American Bar Association Criminal Justice Standards for Providing Defense Services, Standard 
5-2.4. 
Position Paper on Reasonable Fees After the Passage of the MIDC Act, Michigan Indigent 
Defense Commission (Summer 2016). 
In re Atchison, No.  292281, 2012 WL 164437 (Mich. Ct. App. Jan. 19, 2012). 

Staff Comments: 
1. Attorneys should be reimbursed for expenses for investigators, expert witnesses, 

transcripts, and any reasonable out-of-pocket expenses incurred in the course of 
representation. 

2. For hourly payments, local systems should establish protocol through which indigent 
defense administrators oversee the submission, review and approval of invoices for 
both assigned counsel and contract counsel.  Attorneys should be directed to submit 
explanations for any invoices in which their hours exceed the expected maximum hours.  
After attorneys submit itemized bills, the administrator and/or staff should review and 
determine whether the case falls into the category of minimal scrutiny, meaning that it 
falls within the expected number of allotted hours, or the category of heightened 
scrutiny for exceeding an expected hourly threshold, meaning the administrator needs 
to further investigate the invoice.  Bills should not be automatically approved or denied 

explanations should be reviewed, and if the administrator does not find the explanation 
sufficient, the administrator should invite further explanation. Upon receiving additional 
details, the administrator then makes a final decision.  All local systems should have 
policies in place that outline voucher review procedures, including the right for 
attorneys to appeal decisions and the right for administrators to remove attorneys from 
panel lists or terminate contracts for ongoing submissions that exceed the threshold.  
Other appropriate remedies or punishments for abusive billing practices should be 
developed by local systems.  

3. Due to the potential to disincentivize quality representation, event based, capped 
hourly rates, and flat fee payment schemes will be subjected to increased monitoring 
and auditing as a condition of receiving MIDC funds. 

4. The MIDC will collect data on event based, capped hourly rates, and flat fee payment 
schemes for the first year after implementation of this standard and revise the standard 
if these schemes are disincentivizing quality representation. 
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Standard for Determining Indigency and Contribution  

promulgate objective standards for indigent criminal 
defense systems to determine whether a defendant is indigent or partially indigent. MCL 
780.991(3)(e). promulgate objective standards for indigent 
criminal defense systems to determine the amount a partially indigent defendant must 
contribute to [their] MCL 780.991(3)(f).  The United States Supreme Court has 

here can be no equal justice where the kind of trial a man gets 
Griffin v Illinois, 351 US 12, 19; 76 S Ct 585; 100 

L Ed 891 (1956). The MIDC is also mindful that a system of screening for indigency should 
for a defendant.  Alexander v Johnson, 742 

F2d 117, 124 (CA 4, 1984).

Accordingly, the MIDC proposed a minimum standard for those local funding units that elect 
to assume the responsibility of making indigency determinations and for setting the amount 
that a local funding unit could require a partially indigent defendant to contribute to their 
defense.  The version approved by the Commission is as follows: 

Definitions
As used in this Standard: 

the individual or office selected by the local funding unit that 
determines indigency and approves requests for counsel and/or requests for experts and 
investigators.  

funds and property in which defendant has an ownership interest 
and ability to liquidate that are not exempt assets. 

avoid serious harm in the near future.  These costs include, but are not limited to, housing, 
food, clothing, childcare, child support, utilities, medical insurance, other necessary medical 
expenses, and transportation (fares, car payments, car insurance, gasoline). 

[payment] obligation during the 
People v Jose, 318 Mich App 290, 298; 896 NW2d 491 (2016). 

 monthly monthly 
basis.  These costs include, but are not limited to, basic living expenses, court obligations, 
minimum credit card payments, loan payments, tuition payments, phone, internet, and cable.  
If an expense is not assessed in monthly installments but should be treated as a current 
monthly expense because it is a regularly occurring or long-term obligation, the expense 
should be converted to monthly installments. 

and sale under execution under MCL 600.6023 if they were a judgment debtor or funds and 
property that defendant would be able to exempt under 11 USC 522 if they were a debtor in 
a bankruptcy case.  Defendant must choose either the state or federal exemptions. 
Gross nsation periodically received from any source during a 

52-week period.  Gross income includes, but is not limited to, wages, pensions, stock 
dividends, rents, insurance benefits, trust income, annuity payments, and public assistance. 

as a grantee in the grant 
contract with the MIDC. 

of employment.  These deductions include, but are not limited to, taxes, union dues, and 
funds withheld pursuant to a garnishment or support order.

an inability to afford the complete cost of legal representation but 
an ability to contribute a monetary amount toward  representation. 
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agent or entity pursuing charges against 
defendant. 

food assistance, temporary 
assistance for needy families, Medicaid, disability insurance, or public housing.

a repayment obligation arising after the term of appointment has 
ended Jose, 318 Mich App at 298.

lasts for 26 weeks or less in any 52-week period.  

Indigency Determination
(a) A system must have a reasonable plan for screening for indigency which is consistent with 
this Standard.  A plan that leaves screening decisions to the court can be acceptable. 
(b) A defendant is rebuttably presumed to be indigent if defendant receives personal public 
assistance, earns a net income less than 200% of the federal poverty guidelines, is currently 
serving a sentence in a correctional institution, is less than 18 years of age, and/or is receiving 
residential treatment in a mental health or substance abuse facility.  See MCL 780.991(3)(b).   
(c) A defendant who cannot, without substantial financial hardship to themselves or to their 
dependents, obtain competent, qualified legal representation on their own also qualifies for 
appointed counsel.  MCL 780.991(3)(b). 
(d) Factors to be considered when determining eligibility for appointed counsel under 
subparagraph (c) include net income, property owned by defendant or in which they have an 
economic interest to the extent that it is an available asset, basic living expenses, other 
current monthly expenses, outstanding obligations, the number and ages of defendant s 
dependents, employment and job training history, and their level of education.  MCL 
780.991(3)(a).  In addition, the seriousness of the charges faced by defendant, whether 
defendant has other pending cases, whether defendant is contributing to the support and 
maintenance of someone other than a dependent, and local private counsel rates should also 
be considered.  This subsection does not provide an exhaustive list of factors for the 
appointing authority to consider.
(e) A defendant who cannot obtain competent counsel on their own without substantial 
financial hardship, but who has the current or reasonably foreseeable ability to pay some 
defense costs, is partially indigent.
(f) A defendant must be screened for indigency as soon as reasonably possible, but a 
determination as to whether a defendant is partially indigent can be deferred until contribution 
or reimbursement is requested or ordered.   
(g) Defendants who have retained counsel or who are representing themselves can request 
to be screened for indigency in order to qualify for expert and investigator funding. 

Household and Marital Income
The appointing authority will not presume that defendant can use household income, including 
income of a spouse, and joint marital assets to pay defense costs unless it has information 

.   

Joint Bank Accounts
The appointing authority will presume that defendant owns 50% of the funds in a joint bank 
account.  Defendant must inform the appointing authority if they own more than 50% of the 
funds in a joint bank account.  Conversely, defendant can rebut the presumption of 50% 
ownership by submitting a sworn statement explaining why the presumption should not apply. 

Seasonal Income
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If defendant earns a seasonal income, the appointing authority should consider how 

earns his annual income over three summer months when Defendant A makes $9,000 to 
$10,000 per month.  Even though  current monthly income is double the federal 
poverty level, Defendant A should be treated as someone who only makes about 75% of the 
federal poverty level.  

Self-Employment Income
If defendant is self-employed, the appointing authority adjusted 
gross income.  Adjusted gross income is determined by deducting business expenses and any 
expenses required by law from gross income.  An expense is a b if it is 
ordinary and necessary.  Expenses are ordinary if they are common and accepted in 

trade or business. Expenses are necessary if they are helpful and appropriate for
trade or business.

Educational Grants and Scholarships
A grant or scholarship, or any part thereof, is not income unless it is provided to defendant 
on a periodic basis and it exceeds the tuition and boarding costs paid to an educational 
provider.  A grant or scholarship is an available asset to the extent tha
tuition and boarding costs and is allowed to be used for non-tuition and boarding expenses 
by the grantor.  For example, Defendant A receives a number of grants and scholarships at 
the beginning of the school year.  Defendant A has no boarding costs and has $1,000 in 
scholarship funds left over after paying tuition.  Although the $1,000 is not income, it is an 
available asset.  Student loan proceeds, however, are not available assets. 

Liquidation of Assets
The appointing authority income and available assets when 
deciding whether defendant has sufficient means to retain counsel.  Under no circumstances 
can the appointing authority demand that defendant liquidate or mortgage an exempt asset. 

Debts as Disqualifiers
The appointing authority cannot reject a request for counsel because defendant has a 
regularly recurring expense that the appointing authority deems excessive unless the 
appointing authority can show that the expense is unnecessary, can be easily eliminated, and 
the elimination of the expense would result in defendant having sufficient income to retain 
counsel.  For example, if Defendant A has a $150 monthly cellphone bill, Defendant B has a 
$600 monthly car payment, and Defendant C has a $1,700 mortgage, they might be eligible 
for appointed counsel. 

Change in Financial Condition
ondition during the course of the case depends 

on whether the change is positive or negative for defendant. 
(a) If ondition declines during the case, defendant can request to be 
rescreened to see if counsel should be appointed or if the contribution amount should be 
reduced or eliminated. This rescreening should occur as soon as reasonably possible. 

ondition significantly improves during the course of the case, a 

 If defendant has 
sufficient income and/or available assets, defendant should make contribution payments 
equaling 100% of the costs of representation.  There should never be a change of attorney 
by the court or appointing authority based solely on defendan
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(c) Defendant has an ongoing duty during the pendency of the case to report significant 
improvements in their financial condition to the appointing authority.  The obligation to report 
a change of financial condition belongs exclusively to defendant, not their attorney. 
(d) The prosecuting authority lacks standing to challenge the continuation of appointed 

Appointing Authority
Except as otherwise provided, a local funding unit can designate the individual(s) or entity of 
its choice to review applications for the appointment of counsel provided that they agree to 
comply with all applicable MIDC Standards and policies and they agree to take adequate 
measures to safeguard the sensitive nature of the information disclosed during the application 
process.  Only a licensed attorney, however, can review requests for experts and 
investigators. 

Managed assigned counsel coordinators and public defender offices can serve as appointing 
authorities.  Anyone currently employed by a court funded by the local funding unit cannot 
serve as an appointing authority or be employed by the appointing authority to assist with 
their screening responsibilities. 

Obligations of Appointing Authority 
(a) When defendant provides information about their financial condition under oath or 
affirmation, the appointing authority has no obligation to independently verify the information 
or require supporting documentation from defendant.  This Standard, however, does not 

defendant to provide supporting documentation. 
(b) 
Authority can only , upon court order, or 
upon request from the MIDC or its designee for purposes of auditing, data collection, or 
investigation.  
(c) This Standard does not impose an obligation on the Appointing Authority, assigned 
counsel, or the funding unit to recover defense costs from defendant. 

Cost of Indigency Assessment
There is no cost for requesting an assessment for indigency.  No screening costs can be passed 
to defendant. 

Contribution
This Standard does not require local funding units to seek contribution.  But if a local funding 
unit elects to pursue contribution in a specific case, this Standard controls, among other 
things, when and how much contribution can be sought. 

The appointing authority cannot require an indigent defendant to contribute to the cost of 
their defense. 

An appointing authority cannot require a partially indigent defendant to contribute to the cost 
of their defense if doing so would cause defendant a substantial financial hardship. 

In setting the amount of contribution, the appointing authority should first subtract 

negative, the appointing authority cannot require contribution.  If the result is positive, the 
appointing authority shall direct defendant to remit no more than 25% of the result each 
month.  For example, Defendant A  current 
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monthly expenses are $1,600. Defendant A should contribute $100 per month towards 
defense costs. 

The amount of contribution payments cannot be based on whether Defendant could convert 
an available asset into cash. Nonexempt funds belonging to defendant, however, could be 
directed to be paid as a single lump sum payment that is no more than 25% of the total 
amount of the nonexempt funds.  For example, Defendant A has $500 in nonexempt funds.  
Defendant A could be directed to make a single contribution payment totaling $125.  Funds 
from Social Security and other means-tested benefits are always exempt from contribution 
when in the hands of the benefits recipient.  

The appointing authority may adjust the amount and/or timing of contribution payments as 
necessary to avoid causing defendant a substantial financial hardship. Under no 
circumstances will defendant be required to contribute more than the actual cost of defense. 
If defendant fails to pay any ordered contribution, the local funding unit may seek a wage 
assignment. 

whichever is earlier. If at sentencing the sum of 

If defendant 
contributed more than the cost of their defense, if all charges against defendant are 
dismissed, or if defendant is found not guilty of all charges against them, the amount of 

If defendant becomes 
applied towards 

used to pay any assessment. 

Judicial Review
(a)
for appointed counsel, an expert, or an investigator or its decision concerning contribution,
defendant can 
case.  
counsel and second or subsequent request for review of a contribution determination.
(b) Defendant can request a review by making an oral motion while on the record or by filing
a Request for Review of Appointing Authority Determination form or other document seeking
review with the court.  The appointing authority shall provide defendant with a copy of the
Request for Review of Appointing Authority Determination form with its denial of the request
for appointed counsel.
(c) The prosecuting authority lacks standing to seek judicial review of the appointing

or deny 
concerning contribution.
(d) Defense counsel lacks standing to
decision to appoint counsel.

Determination of Reimbursement
The Michigan Supreme Court has determined that the U.S. Constitution does not require that 

pay reimbursement for appointed counsel.  People v Jackson, 483 Mich 271, 290; 769 NW2d 
630 (2009).  [t]he public would not be profited if relieved of paying costs of a particular 
litigation only to have imposed on it the expense of supporting the person thereby made an
object of public support Adkins v E I DuPont de Nemours & Co, 335 US 331, 339; 69 S Ct 
85; 93 L Ed 43 (1948). 
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Local funding units should only seek reimbursement from defendants who have a meaningful 
ability to pay it.  Thus, if a defendant is indigent, and is expected to remain indigent in the 
near future, the local funding unit should not seek any reimbursement for defense costs. 

The amount of requested reimbursement cannot exceed the actual cost.  Local systems with 
a public defender office, however, can use an average hourly cost that encompasses employee 

conflict attorneys for the same type of case. 

The amount of a reimbursement request should not cause defendant substantial financial 
hardship.  In deciding the amount of reimbursement to request, the local funding unit should 

, and 
dependents, as well as any 
in the near future.   

Many defendants will be unable to afford to repay their cost of defense in a lump sum 
payment.  When that is the case, the local funding unit should suggest a payment plan based 
on what defendant could reasonably afford to pay towards defense costs for up to two years 
if defendant were convicted of a misdemeanor or up to five years if defendant were convicted 
of a felony.  During the repayment period, the amount and/or timing of installment payments 
should be adjusted as necessary to avoid causing defendant a substantial financial hardship.  
If defendant has good cause for failing to pay the full amount of the requested defense costs 
by the end of the repayment period, the local funding unit should ask the court to waive the 
balance.  Similarly, while it may be appropriate to have the probation department assist the 
court in collecting defense costs, it is inappropriate to make defend
probation violation absent a determination that the defendant is able to comply with the order 
without manifest hardship and that the defendant has not made a good-faith effort to comply 
with the order. See MCR 6.425(E)(3)(a). 

Comments: 

1. When assessing the reasonableness of a proposed plan for indigency screening, the 
Commission will generally look at whether the plan 
financial situation is properly considered and the cost of the screening plan.  The 
Commission also acknowledges that a screening plan should not require screening of 
defendants for whom there is no possibility of incarceration upon conviction.  See MCL 
780.983(f)(i).

2. The MIDC Act provides that a rebuttable presumption of indigency arises when a 
defendant earns an income less than 140% of the federal poverty guideline.  MCL 
780.991(3)(b).  Research and input from stakeholders, however, reveals that it is 
unlikely that a defendant earning an income less than 200% of the federal poverty 
guideline would be able to retain counsel without experiencing substantial financial 
hardship. 

3. A public defender office or managed assigned counsel coordinator who is screening for 
indigency should be mindful of the rules concerning conflicts of interest.  

4. This Standard should be liberally construed to favor the appointment of counsel and 
the granting of requests for expert and investigator fees.  See People v Gillespie, 41 
Mich App 748, 753; 201 NW2d 104 (1972)
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